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Corporate Trustee Surcharged with Loss Through 
Drop Market 


The courts are continually applying the rule that 
the duty executor trustee sell without undue delay 
all speculative securities, such shares corporate stock, 
coming his hands part the estate which represents. 
The fiduciary’s neglect this particular may subject him 
personal responsibility for any loss that may result from 
drop the market price the securities. 

Corporate trustees, however, seem carry this 
rule did not exist. The most recent example loss this 
kind found decision the Appellate Court 
Busby (Busby First National Bank), Rep. 
(2d) 451. 

this case the estate consisted largely shares cor- 
porate stock, most which the testator, the time his 
death, was carrying margin about 1/3 per cent. 
The estate had net value about $700,000. executor- 
trustee, banking institution, held the greater portion 
the shares until the estate became insolvent. was held 
that the executor should have sold the shares within six 
months after had authority sell and that should 
surcharged with the amount which the shares dropped 
value below the mean value the shares during the six 
month period, with interest. was also held that the execu- 
tor was entitled commissions other compensation, 
which would have been entitled except for its negligent 
administration the estate. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §470. 
|_| 
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The executor-trustee came into office about one year after 
the market crash 1929. the minds many, qualified 
experience form opinion, the depression, least 
far any further recession stock market prices might 
concerned, was over. Conditions, they felt, were bound 
improve. Based the best information obtainable, the stocks 
owned the estate were selling less than their intrinsic 
worth. But even such situation cannot avoid liability the 
part executor excuse imprudence the management 
the estate; and the retention fiduciary speculative 
securities, especially when carried margin, has long and 
consistently been regarded improvident the courts. 

The testator, Leonard Busby, died September 
left will, the terms which placed the bulk 
his estate trust for the benefit his widow and two 
minor children. The will named the First Union Trust 
Savings Bank executor and trustee. This bank was later 
merged with the First National Bank Chicago (of which 
had previously been affiliate) and the latter institution 
then took the duties administering the estate. 

The estate consisted mostly corporate stocks, practi- 
cally all which were listed the principal stock exchanges 
the country. The gross market value the securities 
the day Mr. Busby’s death was about $1,600,000. that 
time some $1,450,000 the securities were pledged with 
banks and brokers secure loans the testator. The net 
estate, the time the testator’s death, was valued 
$688,811.65. 

The will was admitted probate and letters testamentary 
were issued October 10, 1930. the meantime, Sep- 
tember 12, 1930, the bank, acting executor son tort (on 
its own responsibility, not yet having officially qualified), 
sold certain Insull Utility Investments Co. rights, which had 
exercised sold September 15. 

Collins, charge the investment statistical de- 
partment the bank made analysis the securities 
belonging the estate which completed and submitted 
the president the bank September 15. this analysis 
Collins divided the securities into two classes, namely Class 
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including the securities which recommended for sale and 
Class including the securities which recommended for 


retention. 

September 16, the senior investment committee the 
bank gave consideration the recommendations Mr. 
Collins and approved for sale those securities included his 
list. the time this meeting was held, the gross value 
the estate had dropped some $48,000. September 19, the 
widow called the bank and Mr. Traylor, the president, 
pointed out her that the market had been dropping 
average rate point day and that, continued the 
same rate, the estate’s equity the securities would wiped 
out ten twelve days. answer her question 
what might happen the market, replied “that was any 
man’s guess, but that his opinion would worse, 
great deal worse, before gets any was explained 
Mrs. Busby that the will would not admitted probate 
and the bank formally appointed executor until October 
and that the bank technically had right sell the estate’s 
securities prior that time without her consent. Sep- 
tember 23, the widow signed writing approving “the im- 
mediate sale the market the securities list ‘A’.” 

September the executor started sell stocks and 
September about $140,000 had been realized which sum 
was applied the reduction two the larger brokerage 
accounts. September the First National Bank (the 
merger had not yet taken place) paid the amount still due 
these two accounts, amounting $520,000, and took as- 
signment the brokers’ claims against the estate together 
with the remaining securities held them collateral. 
the same time, the First Union Trust Savings Bank, 
“executor son executed its note for $520,000 414 
per cent. interest the order the First National Bank and 
turned over the First National other securities belonging 
the estate, addition those received from the broker, 
collateral for the loan. The executor sold some the securi- 
ties from time time, but “toward the end September 
1931, precipitous decline wiped out all the equity, leaving 
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the estate insolvent and became hopelessly the follow- 
ing December.” 

The court’s opinion long one, too long reprinted 
here full. substance the law the questions pre- 
sented, however, may read the following 


graphs: 


Decedent was lawyer and prominent the business affairs 
Chicago. His death was unexpected, resulting from 
following minor operation. and Melvin Traylor, president 
the executor bank, were intimate friends and their families were 
close social contact. had some common business interests. 
The executor had advance knowledge that was named. 
When the bank was appraised the contents decedent’s will and 
its appointment executor thereof September 19, 1930, Mr. 
Traylor assumed direct charge the estate and shortly thereafter 
delegated John Mechon, vice-president the First Union Trust 
Savings Bank, handle the estate under his supervision. Mr. 
Traylor advised his associate officers and subordinates 
estate was given the same care and attention were his 

The objectors contend that the uncontradicted evidence the 
conduct the executor with respect the administration the 
estate, resulting its total destruction, constituted gross negligence, 
for which liable matter law. 

The position the executor stated its brief “that the 
law requires executor exercise ‘that degree skill and diligence 
which ordinarily prudent man bestows his own similar private 
affairs and, his acts will stand the test that rule, 
cannot held liable for any loss that may sustained the 
estate’ (Christy Christy, 225 547, 242, 243)”; and 
that, having been amply proved the evidence “that the Executor 
discharged its duty informing itself possible economic trends 
and selling from time time, such securities believed com- 
manded market price commensurate with their intrinsic value,” 
“is not subject surcharge criticism.” 

Each case this class sui generis, (to decided its own 
facts), and the established rule that the special and distinctive 
facts each proceeding this nature must determine the liability 
exoneration the particular fiduciary. Pratt’s Estate, 143 
751, 257 226. Courts have recognized the unusual 
burden cast upon fiduciaries the unprecedented shrinkage value 
securities since October, 1929, just similar recognition was 
accorded courts conditions which accompanied and followed 
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prior industrial depressions. The current depression, however, has 
not given any immunity bath imprudent and negligent executors. 
Estate Stumpp, 153 Misc. 92, 274, 466, 473. While 
has been generally held that fiduciary should not held liable for 
honest mistake judgment upon what was fairly matter judg- 
ment, where the depression from which are emerging has been the 
direct cause loss sustained estate, moratorium, because 
the depression, has been declared the courts the due per- 
formance their fiduciary duty executors. 

The executor insists, citing Christy Christy, supra, that the 
test its conduct the exercise “that degree skill and diligence 
which ordinarily prudent man bestows his own similar private 
affairs.” The rule enunciated the Supreme Court the 
Christy Case applicable the facts therein and comparable 
facts other similar cases was not intended, our opinion, apply 
situation such presented the facts and circumstances 
this case. The fact that ordinarily prudent men the conduct 
their own private affairs may speculate even gamble with their own 
money property surely cannot used standard which 
measure fiduciary’s duty care his wards. Corrington, 
124 252 the court said was the duty 
executor use “that degree reasonable diligence ordinarily 
employed like business affairs men common prudence.” 
passing upon the duty trustees Merchants Loan Trust Co. 
(N.S.) 411, the court held: “The law does not give trustees the 
same freedom choice investments that may exercised 
prudent business men their own affairs.” executor the 
instant case fiduciary which held itself out being especially 
qualified administer estates intrusted its care, and think that 
under the law the risks was permitted take were limited such 
risks only ordinarily would take who trustee 
the money others. Buhl’s Estate, 211 Mich. 124, 178 
651, 569. The executor not chargeable with the gift 
prescience prophesy, and its conduct must judged wholly 
the conditions, facts, and circumstances with which was con- 
fronted when and after the estate came its hands. The executor’s 
good faith the instant case not questioned, but there the 
question whether its opinions were prudently formed 
judgment warranted the circumstances. Did the executor act 
ordinarily prudent and cautious person who was the trustee 
the money and property others would have acted under similar 
circumstances? did not, then its motives and virtues, although 
they may have been intended subserve the best interests the 
estate, cannot exonerate from liability for the consequences. If, 
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however, did, then the mere fact that was mistaken the 
exercise its honest judgment cannot invoked relied upon for 
the purpose subjecting the resultant loss. Pettigrew’s 
Estate, 115 Eq. 401, 171 152). 

The executor states its brief that “it was seeking merely 
conserve the estate about the date death level” and that “the 
best informed commercial and economic opinion that time [Sep- 
tember and October, 1930] was that, while the depression might not 
over, the country had undergone year panic and deflation 
since 1929; that any further substantial recession market prices 
was highly improbable; that conditions were bound improve, cer- 
tainly the turn the year and that based upon the information 
assembled the bank, many the securities Mr. Busby’s estate 
were then selling below their intrinsic worth.” then urges that 
since Mr. Traylor was one the outstanding business men and 
financiers the nation, and since his judgment “that the market 
prices which could have conserved were below the intrinsic worth 
the securities” was accord with the majority opinion the time 
the information then available, charge negligence can 
predicated upon the executor’s mistake judgment failing 
liquidate the lien indebtedness selling the securities promptly 
their market price. 

Mr. Traylor testified that ordered the estate securities sold 
the times and prices which they were sold, and the balance 
retained because was his best judgment that there would 
enhancement prices the stock market “from the best guess 
could make the best dope could get.” other words, 
claimed that under all the facts and circumstances, they appeared 
the executor from the time the estate came into its hands, 
long used its best judgment rise the security market, 
had the right speculate with the pledged stocks comprising 
the beginning the bulk this estate and short time later all it. 

case has been cited and have been unable find one, this 
any other jurisdiction, where the duty and responsibility 
executor has been determined under such extreme and unusual circum- 
stances are here involved. support its position the executor 
relies chiefly upon authorities other jurisdictions, particularly 
New York, New Jersey, Pennsylvania, and Connecticut, where, so- 
called depression cases, the rule followed the duty execu- 
tor was substantially the same that announced McCafferty’s 
Will, 147 Misc. 179, 264 38, page 68, where was held: 
“On the one hand, was their duty liquidate the assets the 
estate. the other, they owed equal obligation conserve the 
values those assets and not sacrifice them inadequate 
price.” The authorities referred will discussed later, when 
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will shown that the factual situations involved therein are not even 
remotely comparable the facts the instant case. 

This not case where the securities were owned outright 
held conservative margin, where the estate was strong 
position and able carry them through emergency. has been 
heretofore stated, each case this character must decided its 
own particular and distinctive facts. When the estate came into 
the hands the executor, consisted huge speculation except 
for about $37,000 cash, readily collectible accounts, and free 
and unpledged securities then worth about $150,000. The cash was 
gone and the free securities were longer free within short time. 
has been shown, there was money with which pay the credi- 
tors’ liens, and not only the chief asset but the only asset the 
estate after September 1930, when the First National Bank made 
the $520,000 loan the executor and took over the estate’s margin 
accounts with the brokers, was equity pledged stocks, ever 
the mercy the fixed lien indebtedness. The securities the estate, 
consisting for the most part common stocks, were speculative 
begin with, and the fact that they were held 1/3 per cent. 
margin made them thrice speculative. 

idle urge that since some the securities had higher 
rating than others certain financial publications, the executor was 
justified considering them the category “investment” rather 
than “speculative” stocks. There might some force this con- 
tention the stocks were owned outright even held conserva- 
tive margin. Held they were and the light the then com- 
paratively recent experience the stock market crash October, 
1929, and the ensuing precipitous decline the market right 
the time the executor took charge this estate, with the resultant 
disastrous effect upon the prices all the securities the portfolio 
the estate, the proposition cannot seriously entertained that 
any the estate securities were other than speculative. Not single 
security pledged collateral ever actually became asset the 
estate, since all them continued incumbered with creditors’ 
liens, and even the securities which came the estate free were 
swallowed the pledge the executor’s affiliate. Collins char- 
acterized the securities speculative with difference merely 
degree, some being more and some less so. likewise did Mechem 
and the investment committee. When the First National Bank lent 
the aforesaid $520,000 the executor, its senior vice-president 
Brown questioned the securities assigned having then market 
value $688,438.11 “improper margin collateral” for its loan 
and insisted the executor pledging the only free securities 
the estate additional collateral. Thus Brown went record 
his opinion their speculative character. Even Mr. Traylor rec- 
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ognized their perilous nature when told Mrs. Busby September 
23, 1930, that the market decline continued average 
point day the estate could entirely wiped out ten twelve 
days. 

The executor knew that the stock market had been state 
violent fluctuation downward trend since the crash October, 
1929, and that new decline had set immediately after decedent’s 
death. knew, after had pledged everything the estate, that 
outside small insurance annuity the equity the pledged stocks 
was all that decedent left for the support his widow and children. 
The executor states its brief that “it was learned that apart from 
the estate proper Mr. Busby left $140,000 insurance payable 
his widow and children annuity basis.” This annuity amounted 
$2,200 year for Mrs. Busby and her two children. 
fact that they were receive this annuity the amount cer- 
tainly granted license the executor take the liberties with 
this estate which did. The executor knew should have known 
that the huge lien indebtedness could only paid the sale 
the stocks pledged collateral therefor. knew, viewing the in- 
cumbered condition the estate early September 15, 1930, that 
decedent had been engaged heavy speculation and knew 
should have known that professional fiduciary holding itself out 
exceptionally skilled and qualified matters estate admin- 
istration, had right continue decedent’s speculation with the 
assets the estate the condition they were. authority has 
been cited, and venture say none exists, which sanctions the 
operation estate incumbered this one was fiduciary, 
corporate otherwise, though were one large margin account, 
placing orders sell the securities prices above the market when 
was declining and changing those prices lower ones the market 
went down. 

there any satisfactory explanation offered for the loss this 
estate? The executor bank claims that employed consummate skill 
the administration the estate under the personal supervision 
its president, Mr. Traylor, but that its best efforts proved unavailing 
against the onslaught the depression. The bank admits that its 
judgment viewed retrospect was wrong, but claims that cannot 
held liable for its honest mistakes. The difficulty with the execu- 
tor’s position that the facts not sustain it. The contention 
the objectors not that the judgment the bank viewed retro- 
spect turned out wrong that the executor liable for lacking 
the gift prophesy, but that the bank disregarded the elementary 
and fundamental principles executorship, that failed meet 
the test “that degree reasonable diligence ordinarily employed 
like business affairs men common prudence” under the facts 
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and surrounding circumstances they existed September, 1930, 
when the estate came into its hands. Mr. Traylor knew, according 
his own testimony, that the lien debt “was something that had 
made out the sale these securities was paid,” and 
the evidence overwhelming that “the necessity for sales securities 
this estate and for the early sale” was fully appreciated the 
bank. Prior making the $520,000 loan from its affiliate, the bank 
reached the prudent conclusion sell and sell promptly. 

Despite the opinion everybody connected with the bank who 
had anything with the management the estate, that was 
imperative that securities liquidated promptly amount 
discharge the lien indebtedness, Mr. Traylor 
changed his mind and overrode the judgment all those who, 
according his own testimony, were charged with handling the 
“trust business the bank the best possible manner con- 
serve trusts, and not lose money, possible.” disregarded the 
recommendations Collins, the investment statistician the bank, 
the advice brokers consulted the investment committee, the 
opinion Mechem, and the decision the investment committee that 
prompt liquidation was necessary. The “best dope” his own bank 
September, 1930, was unanimous for prompt liquidation and dis- 
charge the lien indebtedness, yet Mr. Traylor ignored it. 

The bank now seeks explain the wiping out the estate assets 
asserting that “Mr. Traylor, president the bank, had direct 
charge and final control the estate” all times and that used 
his best judgment its administration. repeat that the question 
here not one judgment but negligence. Did Mr. Traylor, 
acting the directing officer the executor, exercise the ordinary 
prudence which the condition the estate and the surrounding cir- 
cumstances required? clearly appears from his own testimony 
that did not. The bank attempts bolster its position that 
cannot held liable for honest mistake judgment its 
administration the estate advancing other reasons why 
should absolved from liability. claimed that large number 
the securities which were the decedent’s name could not have 
been sold until the will was probated and the bank formally appointed 
executor October 10, 1930. sufficient answer this contention 
state that Collins testified that with the possible exception the 
stock one company, stocks could have been “borrowed” for sale 
accordance with the common practice the stock exchange until 
the stocks held decedent’s name were available upon the executor’s 
formal appointment. The executor also have had itself appointed 
administrator, with the will annexed, and thus been enabled sell 
such stocks were held decedent’s name and were the list 
approved for sale Mrs. Busby September 25, 1930. any 
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event, the fact that some the securities were decedent’s name 
cannot excuse the failure sell them within reasonable time after 
the letters issued October 10, 1930. 

the contention the executor that should absolved 
from liability because September and October, 1930, was actu- 
ated desire conserve the true value the assets the estate 
the date death and was unable so, because the 
market prices which could have conserved were below the intrinsic 
worth such assets, sufficient answer state that was under 
obligation increase the assets the estate but was bound only 
the exercise reasonable care and prudence liquidate the securi- 
ties within reasonable time view their condition. 

Did the executor exercise reasonable diligence and prudence 
making the $520,000 loan from the First National Bank? Its very 
purpose was afford the bank freer rein speculate for rise 
the market. With its affiliate its principal lien creditor, instead 
the brokers, was enabled take longer chances such market 
rise with less danger being sold out. From the standpoint the 
estate was this loan advantageous and did reduce the hazard 
the lien indebtedness? The lien indebtedness was merely transferred 
and the process the only unpledged assets the estate were thrown 
for good measure additional collateral for the loan. Whatever 
cash was the estate the time was also used connection with 
the transfer the loan. Thus the only unincumbered assets left 
the deceased, both cash and securities, which would themselves have 
comprised not inconsiderable estate, were sacrificed Mr. Traylor’s 
urge carry the speculation. Thin the margin was which 
the securities were held the estate the time decedent’s death, 
and perilous the hazard confronting the executor then was, the 
more the market declined the thinner the margin got and the more 
perilous the hazard became. 

Mr. Traylor knew that the assets her deceased husband’s 
estate were all that stood between Mrs. Busby and her children and 
comparative privation. Yet was willing stake their all 
rise the market. our opinion his conduct doing was not 
only imprudent and negligent but positively reckless. was dealing 
with the property widow and minor children, and was hardly 
sacrificing the sole resources intended provide for their future 
welfare and livelihood. While what adult might with his own 
securities, and the hopes might indulge, and the speculative hazard 
might take respect his own property is, course, test 
the duty fiduciary admissible rule conduct for 
executor (In Stumpp’s Estate, supra), not strained assump- 
tion that prudent, discreet person Mr. Traylor would not have 
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risked his own all his “guess” that there would rise the 
stock market did that the executor’s almost impoverished 
wards. assume that the securities Mr. Busby’s estate, mar- 
gined and incumbered they were, belonged Mr. Traylor and 
comprised his entire assets prior his death, have hesitancy 
stating that all reasonable minds will agree that staked and 
lost them all the turn the stock market leaving his own widow 
and children helpless and destitute, his conduct doing would 
have been highly imprudent and would have shown total lack 
care. fortiori the executor this case, fiduciary, 
was our opinion grossly negligent permitting the total destruc- 
tion the assets the estate herein. 

The conclusion inescapable that was the imperative duty 
the executor liquidate the securities this estate promptly 
the circumstances permitted. knew the exact condition the 
estate September 16, 1930, within week after the decedent’s 
death. The stock market steadily declined. The executor explained 
that did not sell any the securities prior September 26, 1930, 
because fear that the widow might renounce the will. She was not 
even advised her right so. Neither was she consulted nor 
advised the condition the estate until September 23, 1930. 
When she was asked approve the “immediate sale the market” 
securities then having market value over $800,000, she did not 
hesitate so. After her approval was had September 25, 
1930, the last obstacle the prompt and orderly liquidation 
major portion the securities was removed and the executor was 
chargeable with the duty conserving the estate reducing its 
perishable assets cash. Securities the relatively small amount 
about $140,000 were then sold between September 26, 1930, and 
September 29, 1930, and the latter date, previously shown, the 
First National Bank made the $520,000 loan the executor pay 
the balance due the brokers’ accounts. From the date said loan 
January 1931, the total sum realized from the sale securities 
the executor was inconsequential, amounting all about 
$56,000. 

The executor’s attempted justification its failure liquidate 
the lien indebtedness and realize substantial proportion the assets 
the estate when could have done so, claiming that used its 
best judgment the emergency, feeble. Notwithstanding that 
the market was almost constant decline January 1931, the 
executor was safety zone where appreciable estate could have 
been saved the diligent and prudent sale the securities any time 
December 1930. The equity the estate assets sank 
low $90,000 December 15, 1930, but the market showed 
decided improvement January, February, and March, 1931, when 
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nearly $370,000 was realized from securities sold. late March 
31, 1931, equity could have been realized over $277,000 all 
the securities were sold; but they were not, already stated. The 
executor was under duty increase the equity the estate 
any day over any period covered its account $500,000 
hold the securities until they again reached their date death value. 
Its function was conserve the assets realizing their value 
best could within reasonable time. The estate came the. 
executor’s hands nothing more than hazard, and its perilous 
nature was intensified its continued failure and refusal liquidate, 
and still further increased its loan the $520,000 from its affiliate 
give freer rein hold off for hoped the market. 
The executor had abundance time save the assets the 
estate least the major portion them, and cannot now claim 
immunity for its error emergency which challenged and 
defied. Acting imprudently dilemma courted, emergency 


invited, not legal explanation absolving from responsibility 
for the loss the estate. 


Bank Liable Person Injured Marble Steps 


bank will liable damages person who slips and 
injured marble steps the bank’s building, where 
appears that the steps were slippery, although not appearing 
so, that several customers had suggested the bank that 
safety treads placed the steps and that the unsafe con- 
dition the steps was known the bank, but not the 
injured person, the time and before the accident. 
was decided the case Asbury Fidelity National Bank 
Trust Co., Kansas City, Mo., Court Appeals, 100 
Rep. (2d) 946. 

The person who was injured this case was married 
woman. personal injury married woman, caused 
the negligence another, may mentioned, gives rise 
two causes action, one which brought the wife for her 
personal pain and suffering and one which brought the 
husband for the loss her society and services and for ex- 
penses incurred for medical attention and nursing. Each 


NOTE For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §851. 
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action for the enforcement independent right and 
judgment one the actions cannot placed evidence 
subsequent trial the other. 

The present action was brought the husband the 
injured party. happened the wife’s action, one 
were brought, does not appear. The judgment favor 
the husband was $4,201.80. appeared that the wife spent 
nearly seven months hospital and was thereafter con- 
bed home “for long period time.” She was 
unable any housework and used crutches for more than 
year after receiving her injury. Her hospital, doctors’ and 
nurses’ bills amounted $1,201.80. was held that the 
judgment should not set aside excessive. 

telling point against the defendant bank was that, prior 
the accident here being considered, other persons had fallen 
the steps and yet nothing had been done alter their 
unsafe condition. 

following paragraphs are quoted from the court’s 
opinion: 


Plaintiff’s wife June 1932, while walking down interior 
stairway the defendant’s bank building Kansas City, slipped, fell, 
and was injured. brought this suit recover the damages result- 
ing him from the injuries, had verdict and judgment. The de- 
fendant has appealed. 

The evidence shows that the defendant constructed building 
the southeast corner the intersection Walnut street and Ninth 
street Kansas City and occupied and used part that building 
its banking house from February until time the trial 
this cause; that the steps upon which plaintiff’s wife slipped and fell 
were placed defendant its banking quarters for the use its 
employees and customers; that the treads the steps were pink 
Tennessee marble, honed finish; that the condition the treads 
the steps remained the same from the timé they were constructed until 
long after wife There was expert evidence the 
effect that pink Tennessee marble “very hard marble” and that 
when that type marble which has honed finish placed upon the 
steps stairway “we have always used something the treads” 
that honed finish “dull finish” and “has polish, but not 
high high polish.” The plaintiff introduced evidence pieces 
pink Tennessee marble, one which was identical finish with 
the treads the steps the stairway. 
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The defendant’s vice president, Mr. McDonald, 
witness. testified that month two after the bank was opened 
had conversation with another officer the defendant bank 
regard placing safety treads the steps their stairway 
question “because was suggested various customers the 
bank”; that the officer with whom the conversation was had was 
under duty oversee the proper maintenance the “banking 
quarters.” 

The defendant’s employee, Allee, was also plaintiff’s witness. 
said that the steps did not have “any appearance being slick.” 
The plaintiff’s wife giving her testimony said that she had passed 
down the steps six seven times prior her injury; that the 
steps did not “look slick,” and that she did not know they were slick 
until after she fell; that after she fell she placed her hands upon the 
steps and then for the first time became aware the fact that the 
steps were slick; that when she started down the steps she saw 
woman and two boys “coming great hurry,” and that she 
stepped the north, slipped and fell. The evidence shows that 
plaintiff’s wife was invitee the defendant and that other persons 
had fallen the steps. 

There was substantial evidence warranting the jury finding 
that the steps “has polish,” were slick, slippery, and unsafe; that 
the defendant constructed and maintained the steps and, therefore, 
had actual knowledge their true condition; that prior the time 
plaintiff’s wife fell customers” the defendant suggested 
that safety treads should placed upon the steps; that the steps 
had dull finish, did not appear slippery unsafe; that the 
unsafe condition the steps was not obvious plaintiff’s wife 
known her until after she fell, and that her fall was caused the 
unsafe condition the steps; that the jury examined samples 
marble identical with the marble used the treads steps and, 
therefore, had opportunity know the true condition the steps. 

The legal principle controlling the determination the question 
whether not the case was one for the jury has been stated 
follows: “The true ground liability the proprietor’s su- 
perior knowledge the perilous instrumentality and the danger 
therefrom persons going upon the property. when the 
perilous instrumentality known the owner occupant and not 
known the person injured that recovery permitted. 

And, hence there liability for injuries from dangers that are 
obvious, well known the person injured the owner 
occupant.” Vogt Wurmb al., 318 Mo. 471, 300 278, 279. 

The evidence the instant case, considered light most favor- 
able the plaintiff, brought the case within the rule approved 
the Vogt Case, supra. 
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The facts regard the question concerning the contributory 
negligence plaintiff’s wife are legal effect the same the facts 
the case Burnison Souders al., 225 Mo. App. 1159, 
(2d) 619, which this court held that the plaintiff therein 
was not guilty contributory negligence matter law. The 
court correctly ruled the request for directed verdict. Glaser 
Ann. Cas. 576; Hohlt Co. Routt al. (Tex. Civ. App.) 
(2d) 386; State rel. Elliott’s Department Store Haid al., 
330 959, (2d) 1015. 

The defendant’s next point that the court erred admitting 
evidence over its objection showing that other persons had fallen 
upon the steps after the time plaintiff’s wife fell thereon. 

“The frequency accidents particular place would seem 
good evidence its dangerous character—at least, some 
evidence that District Columbia Armes, 107 
519, Ct. 840, 845, Ed. 618. 

The condition the steps was not changed between the time 
they were constructed and the times when other persons fell thereon. 
And, hence, evidence showing that other persons fell upon the steps, 
was admissible. Morrow Missouri Gas Electric Service Com- 
pany, 315 Mo. 367, 286 106; McCall City Butler (Mo. 
App.) 285 1018; Lake Superior Loader Company Huttig 
Lead Zinc Company, 305 Mo. 130, 264 396; Shouse 
Dubinsky, (Mo. App.) (2d) 530. 


Agreement Pay Rent Gold Bullion 
Equivalent Currency 


equal $1,500, gold coin the standard weight and fine- 
ness 1894, “or the equivalent this commodity cur- 
rency” may satisfied, even since the devaluation the gold 
dollar, paying $1,500 the currency now circulation. 
This was decided the United States Supreme Court 
March the case Holyoke Water Power Co. Ameri- 
can Writing Paper Co., Supreme Court Rep. 485. 

This decision upholds the Joint Resolution June 
1933, making contracts, calling for payment gold, payable, 
dollar for dollar legal tender coin currency circula- 
tion the time payment and the Gold Reserve Act 
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1934, (together with Presidential Proclamation No. 
2072, Jan. 31, passed pursuant thereto), reducing the 
content the gold dollar, their application private 
contract calling for payment the form specified quan- 
tity gold. 

The facts here showed that, between 1881 and 1897, the 
Holyoke Water Power Co. executed thirteen leases water 
power rates the American Writing Paper 
these leases contained provision for the payment an- 
nual rental substantially the following form: The grantee 
shall yield and pay unto the grantor rent quantity 
gold which shall equal amount fifteen hundred 
($1,500) dollars the gold coin the United States the 
standard weight and fineness the year 1894, the 
equivalent this commodity United States currency.” 

1894 and for about forty years thereafter, the statu- 
tory gold content the dollar was 25.80 grains gold, nine 
tenths fine. January 31, 1934, the President, acting pur- 
suant the Gold Reserve Act January 30, 1934, 
(48 Stat. 337) issued Proclamation No. 2072, reducing the con- 
tent the gold dollar 5/21 grains gold, nine tenths 
Before that reduction, the Joint Resolution Congress, 
dated June 1933 Code, 462, 463; Stat. 
112), had declared that every obligation payable money 
the United States, whether theretofore thereafter incurred, 
should discharged upon payment, dollar for dollar, any 
coin currency which the time payment was legal 
tender for public private debts, irrespective any pro- 
vision contained therein whereby the obligee was given right 
currency, amount money the United States 
measured thereby. 

June, the gold dollar having that time been 
devalued, the paper company, lessee, became insolvent and 
filed petition for reorganization under 77B the Bank- 
ruptcy Act. The water power company, lessor, intervened 
the proceeding, seeking recover the amount rent due 
it. 

behalf the lessee the contention was that force 
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the Joint Resolution the debt was dischargeable, dollar for 
dollar, the then prevailing currency. behalf the 
lessor the contention was that the market price fine gold 
the time the default and later was $35 ounce, 
$31.50 for ounce nine tenths fine, and that payment should 
made upon that basis for many ounces such gold 
were contained the stipulated dollars the execution 
the leases. pressing that contention, the lessor did not 
deny that the law declines give effect contracts whereby 
debts are made payable gold coin, currency varying 
amount with the gold basis the dollar. Norman 
Baltimore Ohio Co., 294 240, Ct. 407, 
Ed. 885, 1852. What was argued was rather 
this, that the covenant here question was not for the pay- 
ment debt, but for the sale commodity, viewed 
covenant for payment, that the standard was the com- 
modity value the bullion, not the value the coin 
money, the difference being thought sufficient change 
the applicable rule. 

other words, the water company contended that was 
entitled 8/10 grains gold for each dollar rent 
called for the lease. That would make 38,700 grains 
gold for the $1,500 annual rental mentioned the clause 
above quoted, (according our figures) about $2,540 
legal tender currency now circulation the basis 
5/21 grains gold each dollar. 

The court held, however, that the lessor was entitled 
more than the $1,500 provided for the different leases. 
The following paragraphs are quoted from the opinion, writ- 
ten Mr. Justice Cardozo: 


The obligation was one for the payment money, and not for 
the delivery gold upon the sale commodity. 

The lessor was water power company, engaged that business 
and not any other. There pretense that was stipulating 
for gold used art industry. What wished was currency, 
bullion susceptible being converted into currency, the lessee 
make the choice. The alternative forms payment shed light 
upon each other. They will considered succession. 

the first term the alternative, there may payment the 
rent the form quantity gold which shall equal amount 
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$1,500 the gold coin the United States the standard 
weight and fineness the year 1894.” this form there 
call for stated number ounces fine gold, goldsmith 
were providing for the uses his business. The call for gold that 
shall heavy and fine stated number gold dollars, with 
the result that delivery such dollars payment strict accord- 
ance with the letter the contract. must consider the situation 
the parties, their business needs and expectations, gauging their 
intention. When these are kept view, the gold seen 
standard with which stabilize the value the dollar; the dollar 
not yardstick with which measure the quantity the gold. 
read the leases otherwise permit the realities the transaction, 
its substance and essential purpose, obscured forms and 
phrases. Long ago was said distinguished member this 
court, commenting upon different statute, but one analogous 
purpose: “If the contract for the delivery chattel specific 
commodity substance, the law does not apply. bona fide 
for many carats diamonds many ounces gold bullion, 
the specific contract must performed [assuming, course, that 
contracts for the delivery bullion are not prohibited law]. But 
terms which naturally import such contract are used way 
evasion, and money only intended, the law reaches the case.” Per 
Bradley, J., Legal Tender Cases, 457, 566, Ed. 287. 
Here what was intended was assure the payment money debt 
dollars value constant that gold. Norman Balti- 
more Ohio Co., supra, 294 240, page 302, Ct. 
407, 413, Ed. 885, 1352; cf. Feist Société 
Intercommunale Belge D’Electricité [1934] 161, 172, 173. 
The fact little moment that currency characterized 
commodity the verbiage the covenant long currency. 
Cf. Lipke Lederer, 259 557, 561, 562, Ct. 549, 550, 
551, Ed. 1061. Weasel words will not avail defeat the 
triumph intention when once the words are read the setting 
the whole transaction. read, the end achieved shown forth 
unmistakably payment, not sale. 

This conclusion would necessary though the first the alterna- 
tive forms payment stood alone the indentures. The necessity 
becomes even plainer when the first considered conjunction with 
the second. The lessee its option may pay the equivalent the 
gold “in United States currency.” The presence this alternative 
gives quietus the argument that the lessor was desirous the 
gold commodity and was bargaining therefor. there had been 
any such desire, the choice the forms payment would never 
have been left the lessee, implication law was, for 
debtor, methods performance are alternative may choose which- 
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ever one pleases. Williston, Contracts, 1407; Restatement 
the Law Contracts, vol. 493. point fact, there were 
statutes existence the time the default payment that made 
delivery gold impossible. Norman Baltimore Ohio Co., 
supra, 294 240, pages 295, 296, Ct. 407, 410, 411, 
317, 327, 328, Ct. 428, 430, 431, Ed. 907, 
1346; Perry United States, 294 355, Ct. 437, 
had avail itself the second term the alternative, had been 
able pay all. But both modes payment had been pre- 
served, the second equally with the first would have been effective 
discharge the obligation. Payment currency, quite much 
payment coin bullion, was not only performance under the 
law, but performance under the contract, provided only that the 
value the currency was equal, when paid, the value the gold. 
Whether that proviso has been abrogated next considered. 

contract for the payment gold the equivalent money, 
and fortiori contract for the payment money measurable 
gold, within the letter the Joint Resolution June 1933, and 
equally within its spirit. Its history has been traced 
Norman Baltimore Ohio Co., supra. There need 
repeat what has been already done thoroughly. The Resolution 
touches gold well coin currency whenever transactions 
either are within the evil remedied. learn from the pre- 
amble that “provisions obligations which purport give the 
obligee right require payment gold particular kind 
coin currency the United States, amount money 
the United States measured thereby, obstruct the power the 
Congress regulate the value the money the United States, 
and are inconsistent with the declared policy the Congress 
maintain all times the equal power every dollar, coined issued 
the United States, the markets and the payment debts.” 
Accordingly, all such provisions are declared against public 
policy, and every obligation, heretofore hereafter incurred, though 
contain such provisions, shall payable, dollar for dollar, legal 
tender the time payment. Transactions for the sale delivery 
gold for industrial purposes are not within the evil remedied, 
and are not within the statute. Cf. Executive Order April 
1933, No. 6102, and August 28, 1933, No. 6260 (12 
note); Orders the Secretary the Treasury December 28, 
1933, and January 15, 1934; Emergency Banking Relief Act 
obligation make delivery upon bona fide sale not fairly 
classified obligation “payable money” (Joint Resolution, 
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very definitely, the evil does include transactions whereby gold, coined 
terms dollars, payment, not sale, being then the end achieved. 
definitely, indeed more obviously, the evil includes transactions 
whereby debt discharged, not bullion, but dollars, 
the number the dollars increased diminished propor- 
tion the diminution the increase the gold basis the cur- 
rency. Both forms obligation are illustrations the very mischief 
that Congress sought hit. 

The argument made that the case now before the cur- 
rency called for the contract stated too indefinitely trans- 
slated, dollar for dollar, required the Resolution, into the legal 
tender the hour. But the difficulty quite imaginary. Things that 
are equal the same thing are equal each other. There applica- 
tion for the maxim here. the currency paid the lessee 
stated number gold dollars particular weight and fineness, then 
the covenant pay the currency tantamount covenant pay 
the dollars, and dollars the stated standard. This the obliga- 
tion that respondent took upon itself when became party these 
leases. is, however, the very obligation that has been outlawed 
the statute menace the maintenance our monetary system. 
Norman Baltimore Ohio Co., supra, 294 240, pages 
306, 311, Ct. 407, 415, 417, Ed. 885, 1352. 
“Dollar for dollar” the obligation for the payment money con- 
forming the standard the covenant discharged with 
money the standard established the law. 

The argument made that covenants this particular form 
are rare and exceptional that the protection the monetary 
system does not require their suppression, and that arbitrary sup- 
pression inconsistent with the Fifth Amendment. How exceptional 
rare they are, have means ascertaining. For anything 
proved the record subject judicial notice they may illus- 
trations, even verbal variants, type common the petitioner’s 
business and indeed many others. But the power the Congress 
not dependent upon the results such census. 
covenant, viewed isolation, may have slight, perhaps trivial, 
influence upon the effectiveness and symmetry new monetary 
policy. The aggregate many covenants, each contributing its 
mite, may bring the system destruction. Rivulets combination 
make stream tendency that may attain engulfing power. 
principle constitutional law, dictate fair dealing, lays duty 
upon the Congress single out for special treatment individual 
few among the members common mass. Cf. Purity Extract 
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Tonic Co. Lynch, 226 192, 201, Ct. 44, Ed. 
184. One cannot even say with reason that the effects this par- 
ticular covenant are classified negligible. The lessee the 
recipient principal income must accept payment from its 
debtors the depreciated currency. injured, least appre- 
ciably, required pay its creditors dollars different 
standard. Norman Baltimore Ohio Co. supra. 294 240, 
Receipts and disbursements are longer common basis. 

last analysis, the case for the petitioner amounts little 
more than this, that the effect the Resolution its application 
these leases make the value the dollars fluctuate with varia- 
tions the weight and fineness the monetary standard, and thus 
defeat the expectation the parties that the standard would con- 
stant and the value relatively stable. Such, indeed, the effect, and 
the covenant the parties that extent abortive. But the dis- 
appointment expectations and even the frustration contracts 
may lawful exercise power when expectation and contract are 
conflict with the public welfare. may create rights 
property, but, when contracts deal with subject-matter which lies 
within the control the Congress, they have congenital infirmity.” 
Norman Baltimore Ohio Co., supra, 294 240, pages 
that congenital infirmity this covenant succumbs. 


Judges Van Devanter, McReynolds, Sutherland and But- 
ler dissented. dissenting opinion was filed. 


Washington Minimum Wage Law Constitutional 


The State Washington Minimum Wage Law (Laws 
1913, chap. 174) has been held constitutional the Su- 
preme Court the United States. West Coast Hotel Com- 
pany Parrish, Supreme Court Rep. 578, March 29, 1937. 

This law provides that “it shall unlawful employ 
women minors any industry occupation within the 
State Washington under conditions labor detrimental 
their health morals; and shall unlawful employ 
women workers any industry within the State Washing- 
ton wages which are not adequate for their maintenance.” 
The minimum wage fixed the Industrial Welfare Com- 
mission, created the law. 
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The action was brought Ernest Parrish and his wife 
against the defendant hotel company, which operated hotel 
which the wife was employed maid. The action was 
recover the difference between the wages paid Mrs. 
Parrish and the minimum wage $14.50 for week forty- 
eight hours fixed the law. 

The hotel company challenged the law the ground that 
was contrary the “due process” clause the Fourteenth 
Amendment the Federal Constitution. was argued that 
the law deprived the woman plaintiff the right make 
contract work wage smaller than that fixed the 
statute contrary the “due process” clause. The State Su- 
preme Court sustained the law and the United States Su- 
preme Court affirmed the decision appeal. The decision 
was made five four majority, and overrules the de- 
cision the Federal Supreme Court the case Adkins 
Children’s Hospital, Supreme Court Rep. 394, which de- 
cision was made 1923. that decision the Supreme Court 
held that District Columbia Minimum Wage Law was 
unconstitutional. 

June, the Supreme Court held New York Mini- 
mum Wage Law unconstitutional. Morehead New York, 
Supreme Court Rep. 918 (see March Law 
JOURNAL, page 200). The Washington decision effect 
overrules the decision the New York case and establishes 
the validity minimum wage laws some fifteen other 
states, assuming that such other laws are substantially similar 
the Washington law. 

April 27, Governor Lehman New York signed the 
Fischel Bill establishing new minimum wage law for New 
York modeled after the Washington law. 

its decision, upholding the validity the Washington 
law, the Supreme Court, Mr. Chief Justice Hughes, who 
delivered the majority opinion, wrote part follows: 


The principle which must control our decision not doubt. 
The constitutional provision invoked the due process clause 
the Fourteenth Amendment governing the states, the due process 
clause invoked the Adkins Case governed Congress. each 
case the violation alleged those attacking minimum wage regula- 
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tion for women deprivation freedom contract. What this 
freedom? Constitution does not speak freedom contract. 
speaks liberty and prohibits the deprivation liberty without 
due process law. prohibiting that deprivation, the Constitu- 
tion does not recognize absolute and uncontrollable liberty. 
Liberty each its phases has its history and connotation. But 
the liberty safeguarded liberty social organization which 
requires the protection law against the evils which menace the 
health, safety, morals, and welfare the people. Liberty under 
the Constitution thus necessarily subject the restraints due 
process, and regulation which reasonable relation its subject 
and adopted the interests the community due process. 

This essential limitation liberty general governs freedom 
contract particular. More than twenty-five years ago set 
forth the applicable principle these words, after referring 
the cases where the liberty guaranteed the Fourteenth Amend- 
ment had been broadly described. 

“But was recognized the cases cited, many others, that 
freedom contract qualified, and not absolute, right. 
chooses. The guaranty liberty does not withdraw from legislative 
supervision that wide department activity which consists the 
making contracts, deny government the power provide 
restrictive safeguards. Liberty implies the absence abritrary 
restraint, not immunity from reasonable regulations and probihitions 
imposed the interests the community.” Chicago, Burlington 
Quincy Co. McGuire, 219 549, 565, Ct. 259, 262, 
Ed. 328. 

This power under the Constitution restrict freedom con- 
tract has had many illustrations. That may exercised the 
public interest with respect contracts between employer and em- 
ployee undeniable. Thus statutes have been sustained limiting 
employment underground mines and smelters eight hours 
day (Holden Hardy, 169 366, Ct. 383, 424 Ed. 
780); requiring redemption cash store orders other 
evidences indebtedness issued the payment wages (Knoxville 
forbidding the payment seamen’s wages advance (Patterson 
The Bark Eudora, 190 169, Ct. 821, Ed. 
making unlawful contract pay miners employed quantity 
rates upon the basis screened coal instead the weight the 
coal originally produced the mine (McLean Arkansas, 211 
limiting liability for injuries employees (Chicago, Burlington 
Quincy Co. McGuire, supra) limiting hours work em- 
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ployees manufacturing establishments (Bunting Oregon, 243 
426, Ct. 435, Ed. 830, Ann. Cas. 1918A, 1043) 
and maintainig workmen’s compensation laws (New York Central 
1917D, Ann. Cas. 1917D, 629; Mountain Timber Co. Wash- 
ington, 243 219, Ct. 260, Ed. 685, Ann. Cas. 1917 
642). The dealing with the relation employer and employed, 
the Legislature has necessarily wide field discretion order that 
there may suitable protection health and safety, and that peace 
and good order may promoted through regulations designed 
insure wholesome conditions work and freedom from oppression. 
Chicago, Burlington Quincy Co. McGuire, supra, 219 
549, page 570, Ct. 259, Ed. 328. 

The point that has been strongly stressed that adult employees 
should deemed competent make their own contracts was de- 
cisively met nearly forty years ago Holden Hardy, supra, 
where pointed out the inequality the footing the parties. 
said (Id., 169 366, 397, Ct. 383, 390, Ed. 780) 

“The legislature has also recognized the fact, which the ex- 
perience legislators many states has corroborated, that the 
proprietors these establishments and their operatives not 
stand upon equality, and that their interests are, certain 
extent, conflicting. The former naturally desire obtain much 
labor possible from their employés, while the latter are often 
induced the fear discharge conform regulations which 
their judgment, fairly exercised, would pronounce detrimental 
their health strength. other words, the proprietors lay 
down the rules, and the laborers are practically constrained obey 
them. such cases self-interest often unsafe guide, and the 
legislature may properly interpose its authority.” 

And added that the fact “that both parties are full age, 
and competent contract, does not necessarily deprive the state 
the power interfere, where the parties not stand upon 
equality, where the public health demands that one party the 
contract shall protected against himself.” state still retains 
interest his welfare, however reckless may be. The whole 
greater than the sum all the parts, and when the individual 
health, safety, and welfare are sacrificed neglected, the state 
must suffer.” 

manifest that this established principle peculiarly ap- 
plicable relation the employment women whose protection 
the state has special interest. That phase the subject received 
elaborate consideration Muller Oregon (1908) 208 412, 
Ct. 324, 326, Ed. 551, Ann. 957, where the 
constitutional authority the state limit the working hours 


THE BANKING LAW JOURNAL 361 
women was sustained. emphasized the consideration that “wom- 
an’s physical structure and the performance maternal functions 
place her disadvantage the struggle for subsistence” and 
that her physical well-being “becomes object public interest 
and care order preserve the strength and vigor the race.” 
emphasized the need protecting women against oppression 
despite her possession contractual rights. said that “though 
limitations upon personal and contractual rights may removed 
legislation, there that her disposition and habits life 
which will operate against full assertion those rights. She will 
still where some legislation her seems necessary 
secure real equality right.” she was “properly placed 
class herself, and legislation designed for her protection may 
sustained, even when like legislation not necessary for men, and 
could not sustained.” concluded that the limitations which 
the statute there question “places upon her contractual powers, 
upon her right agree with her employer, the time she shall 
labor” were “not imposed solely for her benefit, but also largely for 
the benefit all.” Again, Quong Wing Kirkendall, 223 
59, 63, Ct. 192, Ed. 350, referring differentiation 
with respect the employment women, said that the Fourteenth 
Amendment did not interfere with state power creating “fic- 
titious referred recognized classifications the 
basis sex with regard hours work and other matters, and 
observed that the particular points which that difference shall 
enforced legislation were largely the power the state. 
later rulings this Court sustained the regulation hours 
work women employees Riley Massachusetts, 232 671, 
Ct. 469, Ed. 788 (factories), Miller Wilson, 236 
(hotels), and Bosley McLaughlin, 236 385, Ct. 345, 
Ed. 632 (hospitals). 

This array precedents and the principles they applied were 
thought the dissenting Justices the Adkins Case demand that 
the minimum wage statute sustained. The valadity the distinc- 
tion made the Court between minimum wage and maximum 
hours limiting liberty contract was especially challenged. 
525, page 564, Ct. 394, 408, Ed. 785, 
1238. That challenge persists and without any satis- 
factory answer. Chief Justice Taft observed: absolute 
freedom contract the one term important the other, for 
both enter equally into the consideration given and received, 
restriction one not any greater essence than the other, 
and the same kind. One the multiplier and the other the 
multiplicand.” And Mr. Justice Holmes, while recognizing that 
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distinctions the law are distinctions degree,” could 
difference the kind degree interference with liberty, the 
only matter with which have any concern, between the one case 
and the other. The bargain equally affected whichever half you 
regulate.” Id., 261 525, 569, Ct. 394, 405, 


One the points which was pressed the Court supporting 
its ruling the Adkins Case was that the standard set the 
District Columbia Act did not take appropriate account the 
value the services rendered. the Morehead Case, the minority 
thought that the New York statute had met that point its defini- 
tion “fair wage” and that accordingly presented distin- 
guishable feature which the Court could recognize within the limits 
which the Morehead petition for certiorari was deemed present. 
The Court, however, did not take that view and the New York Act 
was held essentially the same that for the District Co- 
lumbia. The statute now before like the latter, but are 
unable conclude that its minimum wage requirement the state 
has passed beyond the boundary its broad protective power. 

The minimum wage paid under the Washington statute 
fixed after full consideration representatives employers, em- 
ployees, and the public. may assumed that the minimum wage 
fixed consideration the services that are performed the 
particular occupations under normal conditions. Provision made 
for special licenses less wages the case women who are in- 
capable full service. The statement Mr. Justice Holmes the 
Adkins Case pertinent: “This statute does not compel anybody 
pay anything. simply forbids employment rates below those 
fixed the minimum requirement and right living. 
safe assume that women will not employed even the lowest 
wages allowed unless they earn them, unless the employer’s busi- 
ness can sustain the burden. short the law its character and 
operation like hundreds so-called police laws that have been 
261 525, page 570, Ct. 394, 406, Ed. 
785, 1288. And Chief Justice Taft forcibly pointed 
out the consideration which basic statute this character: 
“Legislatures which adopt requirement maximum hours 
minimum wages may presumed believe that when sweating em- 
ployers are paying unduly low wages positive 
law they will continue their business, abating that part their 
profits, which were wrung from the necessities their employees, and 
will concede the better terms required the law, and that while 
individual cases, hardship may result, the restriction will enure 
the benefit the general class employees whose interest the 
law passed, and that the community large.” Id., 261 
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12388. 

additional and compelling consideration which recent 
economic experience has brought into strong light. The ex- 
ploitation class workers who are unequal position with 
respect bargaining power and are thus relatively defenseless 
against the denial living wage not only detrimental their 
health and well-being, but casts direct burden for their support 
upon the community. What these workers lose wages the tax- 
payers are called upon pay. bare cost living must 
met. may take judicial notice the unparalleled demands for 
relief which arose during the recent period depression and still 
continue alarming extent despite the degree economic re- 
covery which has been achieved. unnecessary cite official 
statistics establish what common knowledge through the 
length and breadth the land. While the instant case 
factual brief has been presented, there reason doubt that 
the state Washington has encountered the same social problem 
that present elsewhere. The community not bound provide 
what effect subsidy for unconscionable employers. The com- 
munity may direct its law-making power correct the abuse which 
springs from their selfish disregard the public interest. The 
argument that the legislation question constitutes arbitrary 
discrimination, because does not extend men, unavailing. 
This Court has frequently held that the legislative authority, acting 
within its proper field, not bound extend its regulation all 
cases which might possibly reach. The Legislature “is free 
recognize degrees harm and may confine its restrictions 
those classes cases where the need deemed clearest.” 
“the law presumably hits the evil where most felt, not 
overthrown because there are other instances which might 
have been applied.” There “doctrinaire requirement” that the 
legislation should couched all embracing terms. 


BANKING DECISIONS 


this department are published each month all the important 
decisions the Federal and State Courts, involving questions 
pertaining the law banking and negotiable instruments. 


HOLDER CASHIER’S CHECK PROTECTED 
DEPOSIT INSURANCE 


Larson Banking Commission Wisconsin, Supreme Court Wis- 
consin, 271 Rep. 912 


The deposited bank check payable her order 
and received cashier’s check also payable her order for part 
the amount. The bank failed about two weeks later. was 
held that the check was covered Federal deposit in- 
surance. 

The court intimated that the plaintiff might not have been pro- 
if, instead check, she had purchased draft 
payable third person drawn another bank. 


Appeal from judgment the Cireuit Court for Milwaukee 
County; Daniel Sullivan, Judge. 
Affirmed. 


This action was begun January 22, 1936, Alice Larson, plain- 
tiff, against the Banking Commission Wisconsin, liquidator 
the Anchor State Bank West Milwaukee, hereinafter called the 
bank, and the Federal Deposit Insurance Corporation, defendants, 
recover the sum $300, evidenced check issued the 
bank. There was court trial, the court found favor the plain- 
tiff, and, from the judgment entered accordingly June 17, 1936, 
the defendant Federal Deposit Insurance Corporation appeals. 

May 22, 1935, plaintiff delivered the bank check another 
bank payable the plaintiff order, and received therefor from the 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §368. 
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bank (1) $120 cash; (2) passbook for new checking account 
with the bank containing entry crediting her account with the sum 
$180, and (3) cashier’s check reading ‘‘Anchor State Bank Pay 
the order Alice Larson The bank was closed June 
1935. The bank was insured the Federal Deposit Insurance Cor- 
poration. Plaintiff demanded payment the amount her checking 
account the sum $179, which was paid. She also demanded pay- 
ment the $300 represented the cashier’s check. Payment was re- 
fused the ground that was not ‘‘deposit liability’’ within the 
meaning that term used subsection (y) section 12B, Federal 
Reserve Act, 1933 (48 Stat. 179, amended Act June 16, 1934, 
Stat. 969). 

Other facts will stated the opinion. 


William Ryan, Madison, for appellant. 
Martin Price, Milwaukee, for respondent. 


ROSENBERRY, J.—The contention the defendant Federal 
Deposit Insurance Corporation, hereinafter referred C., 
that the plaintiff was not depositor; that the transaction 
May 22, 1935, the parties treated the check delivered the plaintiff 
the bank cash; that the cashier’s check for $300 was merely sale 
the the bank; that the liability created was the equivalent 
that created the giving promissory note the bank. The 
fact that the transaction between the plaintiff and the bank took the 
form that did instead having the whole amount deposited the 
eredit the plaintiff, then having her draw checks for the amount 
cash she desired and for the amount the cashier’s check, dif- 
ference form rather than substance. 

Defendant relies very strongly upon Kidder Hall (1923) 113 
Tex. 49, 251 497, 499. that case one Estes purchased from 
the Farmers’ Merchants’ State Bank Ranger draft drawn 
the cashier the National Reserve Bank Kansas City, Mo., for 
$2,200. Estes was not depositor and paid cash for the draft. 
does not appear whom the draft was payable nor how was in- 
dorsed. When payment was demanded from the Kansas City Bank, 
was refused, for the reason that the drawing bank had closed its 
doors the meantime. clear from the facts stated the case 
Kidder Hall that the draft was purchased for the purpose trans- 
mitting funds. 

The only obligations protected the Depositors’ Guaranty Fund 
Texas were those based upon noninterest-bearing unsecured de- 
posit. The court defined depositor follows: ‘‘A depositor one 
who delivers leaves with bank money, checks drafts, the 
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commercial equivalent money, subject his order, and virtue 
which action the title the money passes the bank.’’ 

The definition depositor the Texas court seems define 
exactly the relation between the plaintiff and the bank after the transac- 
tion May 22. Plaintiff did not purchase the cashier’s check for the 
purpose transmitting funds. She accepted evidence the 
bank’s indebtedness her account funds, the title which 
passed the bank. The check was not made payable 
third person, not drawn distant bank. While the cashier’s check 
negotiable instrument, when negotiated, the deposit represented 
the check passes the eredit the checkholder, who thereafter 
depositor that amount. Lummus Cotton Gin Co. Walker (1916) 
195 Ala. 552, So. 754. 


are unable distinguish far its legal effect concerned 
the instrument issued the bank the plaintiff from ordinary 
certificate deposit, payable demand, which does not bear interest. 
The cashier’s check this case was nothing more nor less than prom- 
ise pay plaintiff her order the amount her deposit upon de- 
mand. This case readily distinguishable from the case Kidder 
Hall, supra. There the intent the parties was not the safekeeping 
funds but transfer funds from one point another. Whether 
the view the Texas court upon that aspect the case, cer- 
tainly the decision Kidder Hall not authority for the defend- 
ants’ position this case. appears here without dispute that thirty 
days after the check was issued was still the possession 
the plaintiff. the meantime she was depositor within the mean- 
ing the federal statute and the liability the bank her was 
liability.’’ 

The liability the does not depend upon whether the 
instrument question created the relation debtor and but 
upon the meaning the term ‘‘deposit ordinarily used, 
created the leaving funds with bank for safe- 
keeping until such time payment shall demanded accordance 
with the terms the document issued the depositor. The purchase 
draft enable purchaser transmit funds not ordinarily 
thought deposit, and the resulting liability ordinarily not 
considered deposit liability, but where, here, the customer the 
bank leaves funds the possession the bank for safekeeping, takes 
from the bank evidence the deposit which discloses agreement 
that the bank will pay the same upon demand the customer her 
order, there would seem question but that the liability created 
comes clearly within the term ‘‘deposit liability.’’ 


Judgment affirmed. 
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NOTICE DISHONOR WRONGLY ADDRESSED 
—INDORSER DISCHARGED 


fornia District Court Appeal, Second District, 
Rep. (2d) 110 


The indorser note will discharged from liability upon 
the non-payment the note the maker maturity, notice 
dishonor not sent the indorser his proper address, provided 
such address can ascertained the exercise due diligence. 

The rule established the Negotiable Instruments Act that, 
indorser does not add his address his signature, the notice 
must sent follows: ‘‘(1) Either the postoffice nearest his 
place residence, the postoffice where accustomed 
receive his letters; (2) live one place, and have his place 
business another, notice may sent either place; (3) 
sojourning another place, notice may sent the place 
where sojourning.’’ 

The note involved this case was for the principal sum 
$27,500. was not paid maturity and the holder, the plaintiff 
bank, sent notices dishonor the various indorsers. this 
action against the maker and the indorsers, one the indorsers, 
Merrill, claimed have been discharged from liability because 
the failure give him notice dishonor. 

Merrill had not added his address his signature the note. 
But, the files the bank was list containing the names and 
addresses the indorsers the note question. this list was 
given: Merrill So. Westn. Portland 
Cement Co., 727 7th St. 2277 28rd St. [Pencil].’’ The notice 
intended for Merrill was sent registered mail the West 25rd 
Street address (Los Angeles). The post office readdressed the en- 
velope and sent address Beverly Hills. Later the enevlope 
was returned the bank marked ‘‘unclaimed.’’ The current Los 
Angeles directory indicated that Merrill was vice president the 
cement company, shown the bank’s records. The court held 
that the bank did not use due diligence depending upon the pen- 
notation the West 23rd Street address and that Merrill was, 
therefore, discharged from liability. 


Action Bank America National Trust Savings Association 
against the Century Land Water Company, Merrill, and others. 
From the judgment, Merrill appeals. 

Judgment reversed defendant Merrill. 

See, also (Cal. App.) (2d) 109. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) 
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Alex Davis and Call Murphey, all Los Angeles, for appel- 
lant. 

Edmund Nelson, Howard Waterman, and Freston Files (by 
Ralph Lewis), all Los Angeles (Louis Ferrari, San Francisco, 
counsel), for respondent. 


WOOD, J.—Plaintiff bank commenced this action obtain de- 
ficiency judgment after sale foreclosure trust deed given 
secure the payment promissory note the sum $27,500. The 
maker the note and various indorsers were made parties defendant. 
Upon separate appeal plaintiff have this day decided that 
plaintiff entitled increased judgment against all the defendants 
except defendant Merrill. the present appeal defendant Merrill 
appeals from the judgment, making the point, among others, that 
was not served with notice dishonor required law. 

The note question was executed August 25, 1930. July 11, 
1934, plaintiff gave written notice dishonor mail various de- 
fendants. The letter addressed defendant Merrill was inclosed 
sealed envelope, addressed him 2277 West Twenty-Third 
street, Los Angeles, with cents ordinary postage and the proper 
registry postage prepaid thereon and was mailed registered letter 
with the instruction indorsed the envelope that should delivered 
the addressee only. The letter was returned plaintiff the post 
office department July 24, 1934, with indorsement the envelope 
showing that had been readdressed the Los Angeles post office 
‘‘622 North Arden, Beverly Hills, California’’; that had been 
marked, ‘‘Due had been forwarded from the Los Angeles post 
office the Beverly Hills post office June 12, had been marked, 
Return and had been dispatched from the 
Beverly Hills post office the Los Angeles post office June 23, 1934. 
The Los Angeles city directory current the time the mailing 
showed business address Charles Merrill ‘‘727 West 7th 
Street, Los and residence address Charles Merrill 
The directory did not contain the name any other 
Merrill. The official charge the division registered letters 
the Los Angeles post office testified that letter registered 
without restriction delivered any authorized person the resi- 
dence, but letter registered and delivery restricted the ad- 
dressee only and delivery not made the addressee personally, the 
letter returned the writer; that delivery letter restricted 
the addressee only, delivery cannot made his residence 
man having office Los Angeles who away from his home during 
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postal delivery hours unless the addressee personally calls the post 
office for the letter during postoffice hours. 

The trial court fund that plaintiff June [July] 11, 1934, gave 
written notice dishonor each the defendants. The court further 
found that ‘‘plaintiff exercised due and reasonable diligence 
effort learn address which letters could sent with reasonable 
probability that would reach the Appellant contends 
that this finding not supported the evidence and that in- 
sufficient support the judgment. 

indorser whom notice dishonor has not been given the 
manner provided law discharged from liability. part 
the contract indorsement that the indorser shall liable only 
notice dishonor served upon him. The burden proof 
service notice dishonor upon the party who seeks enforce the 
liability the indorser. Utah Construction Co. Western Pacific 
Ry. Co., 174 Cal. 156, 162 631; Hurlbut Quigley, 180 Cal. 265, 
180 613. Section 3189 the Civil Code provides the manner 
serving notice dishonor. ‘‘Where party has added address 
his signature, notice dishonor must sent that address; but 
has not given such address, then the notice must sent follows: 
(1) Either the postoffice nearest his place residence, the 
postoffice where accustomed receive his letters; (2) 
live one place, and have his place business another, notice may 
sent either place; (3) sojourning another place, 
notice may sent the place where sojourning.’’ Appellant 
did not add his address his signature the note. The notice was 
not actually received. evidence was admitted showing that Merrill 
was sojourning any place the date the mailing. The court 
made finding the address Merrill. The finding that plaintiff 
exercised diligence learn ‘‘an address which mail could sent 
with reasonable probability that would reach the addressee’’ not 
finding that plaintiff used diligence find either the place business 
the residence appellant. 

The finding that the plaintiff ‘‘exercised due and reasonable dili- 
gence’’ not sustained the evidence. relies upon section 
3186 the Civil Code, which provides: ‘‘Where notice dishonor 
duly addressed and deposited the postoffice, the sender deemed 
have given due notice, notwithstanding any miscarriage the 
But the evidence offered affirmatively shows that the letter was not 
and there dearth evidence show due dili- 
gence addressing it. Plaintiff’s witness, employee the bank, 
testified that list containing names indorsees the note was 
plaintiff’s files and was used the mailing. this list the following 
appears: ‘‘C. Merrill So. Westn. Portland 
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Cement Co., 727 7th St. 2277 28rd St. Apparently 
the address which was written the envelope was taken from this pen- 
cil notation. One the employees the bank testified that she used 
the current city directory and the current city telephone directory 
obtaining addresses for mailing the notices. From the current city 
directory information was before plaintiff that the only Merrill 
listed the directory was vice president Southwest Portland 
Cement Company, and his residence was Beverly Hills. Ordinary 
diligence would have readily disclosed the proper address placed 
upon the envelope for Merrill. Plaintiff’s own records disclose 
Merrill’s business address and his position with the Southwest Port- 
land Cement Company. The city directory which plaintiff used dis- 
closed his residence address Beverly Hills. With this information 
before plaintiff did not use due diligence depending upon the 
pencil notation the West Twenty-Third street address. Plaintiff 
did not check directories any territory outside the city Los An- 
geles. The name Merrill did not appear the current tele- 
phone directory the city Los Angeles. The language used the 
court Bank Utica Bender, Wend. (N. Y.) 648, 645, Am. 
Dec. 281, and quoted Garver Downie, Cal. 176, applicable 
the present situation: ‘‘It not absolutely necessary that notice 
should brought home the endorser, nor even that should 
directed his place residence. enough that the holder 
bill make diligent inquiry for the endorser, and acts upon the best 
information able procure. If, after doing so, the notice fails 
reach the endorser, the misfortune falls him, not the holder. 
There must ordinary reasonable diligence—such men busi- 
ness usually exercise when their interest depends upon obtaining cor- 
rect information. The holder must act good faith, and not give 
doubtful intelligence when better could have been obtained.’’ 
Trenton Trust Co. Hudson Mechanical Co., 212 App. Div. 375, 
209 30, 33, the court said: ‘‘Under the provisions the Nego- 
tiable Instruments Law above quoted, where the indorser states 
address which notices should sent, such notice may mailed 
him the post office the city which resides has his place 
business. Where, however, the sender goes further and gives local 
address, does his peril, such address should prove 
incorrect, unless appear that such address was ascertained the 
exercise due diligence ascertain the correct ad- 
dressing the letter the West Twenty-Third street address plaintiff 
gave doubtful intelligence when better could have been 
The judgment reversed defendant Merrill. 
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SONAL ACCOUNT 


Hopkins’ Estate, Surrogate’s Court, Oneida County, 293 
Supp. 786 


executor will received check payable him execu- 
tor, which indorsed and deposited his personal account 
trust company. the time, there was only small balance his 
directed officer the trust company use the 
proceeds the check the purchase certain shares stock for 
his own account. was held that the trust company was liable 
the estate for the amount the check. generally held that 
bank does not involve itself liability for merely permitting 
executor, other fiduciary, deposit funds holds such fidu- 
ciary his personal account. The bank entitled assume that 
the fiduciary will apply the funds their proper purpose under 
the trust. only where the bank has notice that the fiduciary 
converting the funds his own use that becomes liable. 
this case the bank had definite notice that the executor was using 
the proceeds the check, which belonged the estate, for the pur- 
pose purchasing shares stock his own name. 


was also held that, depositing the check his personal 
account, the executor was guilty misdemeanor under section 
231 the New York Surrogate’s Court Act. 


proceeding Mary O’Neil, administratrix with the 
will annexed the estate Mary Hopkins, deceased, against the 
Syracuse Trust Company. 

Decree for petitioner. 

Larkin Gualtieri, Rome (M. Larkin, Rome, counsel), 
for petitioner. 

Estabrook, Estabrook Harding, Syracuse (William Hard- 
ing, Syracuse, counsel), for Syracuse Trust Co. 


EVANS, discovery proceeding brought pursuant 
the provisions sections 205 and 206 the Surrogate’s Court Act. 
The purpose the proceeding compel the Syracuse Trust Com- 
pany pay the petitioner, Mary O’Neil, administratrix a., 
the sum $1,410.80 and interest, money belonging the estate and 
claimed have been diverted Mr. O’Neil, the former executor 
the will the above-named decedent, and the Syracuse Trust Com- 
pany. The last will and testament the testatrix was duly admitted 
probate this court April 20, 1931, and letters testamentary 
were issued Fred O’Neil. the time the death the testa- 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §392. 


372 


THE BANKING LAW JOURNAL 


trix she was the owner fourteen income shares the Corn Hill 
Building Loan Association Utica. After her death, and August 
18, 1931, the Corn Hill Building Loan Association issued payment 
therefor its check for $1,410.80 the order ‘‘Estate Mary 
Hopkins, Fred O’Neil, payable the Citizens Trust Company 
Utica, Thereafter and August 20, 1931, the check was 
indorsed, ‘‘Estate Mary Hopkins, Fred O’Neil, Ex.,’’ ‘‘Fred 
and the same day this check was deposited the Syra- 
Trust Company the credit Fred O’Neil. The check was 
collected the Syracuse Trust Company due course. the same 
date, viz., August 20, 1931, Fred O’Neil authorized the Syracuse 
Trust Company take for his account and risk 400 shares Hup 
Motors charged his account. The amount involved 
that transaction was $3,036.04 and service charge $7.50. the 
same time Fred O’Neil executed and delivered the Syracuse Trust 
Company his promissory note for $1,625 payable demand and 
pledged collateral security the 400 shares Hup Motors. the 
same date mentioned the Syracuse Trust Company authorized the Fed- 
eral Reserve Bank take the Hup stock and charge the purchase 
price $3,036.04 its account. The stock was returned the Syra- 
Trust Company and held collateral security for the pay- 
ment the O’Neil note for $1,625. 

the contention the petitioner that the proceeds the check 
for $1,410.80, being the property this estate, were used and diverted 
purchase the Hup stock with the knowledge and consent the re- 
spondent Syracuse Trust Company, which participated the unlawful 
transaction. There little dispute concerning the facts this 
transaction. The evidence that Mr. O’Neil, the date mentioned, 
took the Corn Hill Building Loan Association check, indorsed 
already stated, and laid the desk the secretary the Syracuse 
Trust Company, and the same time signed note heretofore de- 
for $1,625 which made the balance the purchase price 
the Hup Motor stock. The evidence that part the proceeds 
the check, amounting $1,410.80, has ever been repaid the estate, its 
lawful owner. 

the time this transaction Fred O’Neil had small balance 
his 

Section 40, subd. the Surrogate’s Court Act, enumerating 
the various acts which this court has jurisdiction, states follows: 
enforce against respondent the delivery personal property, 
the payment the proceeds value personal property belong- 
ing withheld from estate.’’ 

well settled that this proceeding not available for the mere 
debt. 

the case bar the theory the petitioner based the fact 
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that have here definite and tangible property belonging the es- 
tate represented the check mentioned which identified and ear- 
marked. Cohnfeld Tanenbaum, 176 126, 141, Am. 
St. Rep. 653. 

the recent case Matter Hammer’s Estate, 237 App. Div. 
497, page 502, 261 478, 485, the court announced the rule: 
however, the decree based the theory that the account 
deposit with the appellant trust company but the avails proceeds 
specific property belonging the estate which the executors and 
administrators had the right recover, then the decree within the 
jurisdiction the court.’’ 

Upon the facts and law applicable thereto, think that the court 
has jurisdiction. 

the contention the respondent Syracuse Trust Company 
that event should held liable excess the sum $490.61. 
These figures are arrived applying the sum $1,625, represented 
the note and the small balance owned O’Neil, which would neces- 
sitate invading the estate money the extent $490.61. urged 
that presumption exists that the respondent O’Neil would first use 
his own personal funds the extent available. authorities are 
cited supporting this contention, and, any event, think that the 
facts are otherwise. The inference drawn from examination 
the testimony that the respondent O’Neil produced the check 
belonging the estate, and without having deposited the same, nego- 
tiated loan for $1,625 with official the respondent bank be- 
fore stated. The amount the estate check and the amount the 
O’Neil note indicate that was the intention all parties concerned 
that should balance the cost the Hup Motor stock, and 
this was testified Mr. O’Neil. The deposit the estate check 
the personal the executor rendered him guilty mis- 
demeanor. Surrogate’s Court Act, 231. 

There escape from the conclusion that this irregularity was 
well known the bank and placed inquiry the validity 
subsequent transactions involving the estate money. not over- 
looking the rule that the bank has the right presume that the fidu- 
ciary will apply the funds their proper purposes under the trust. 
1916F, 1059. 

Under the facts the case bar, have actual notice the 
unlawful act the then executor from its inception, which think 
binds the bank. 

the case Van Alen American National Bank, 
the court announced the rule: ‘‘When trustee deposits trust moneys 
his own name bank with his individual money, the character 
the trust money not lost but remains the property the cestui 
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que trust. such money can traced into the bank, and remains 
there, the owner can reclaim it. When deposited, the bank incurred 
obligation repay it, which not lessened impaired because 
the same time, obligation pay other money belonging 
the agent See Matter Gauthier’s Estate, 143 
788, 257 532; Gilliland Bank Trust Co., 
239 App. Div. 68, 264 779. 

hold and decide that the respondent Syracuse Trust Company 
liable this estate the sum $1,410.80, with interest thereon from 
the 20th day August, 1931. 

Decreed accordingly. 


LIABILITY BANK FOR STOLEN BONDS 


Cherry North Fairfield Savings Bank Co., Court Appeals Ohio, 
Rep. (2d) 824 


The plaintiff delivered negotiable Treasury certificate the 
defendant bank, which the bank accepted for safekeeping without 
compensation. The bank had vault, but placed the certificate 
the safe which kept its own valuable papers. The bank was 
broken into robbers and the was among the articles 
stolen. was held that the bank was not liable the plaintiff for 
the amount the certificate. 

The rule that the bank was required exercise that degree 
for the safety and protection the certificate which prudent 
persons similarly situated would ordinarily exercise similar cir- 
cumstances. The court held that the bank had exercised this degree 
care and was, therefore, not liable. 


Suit Jessamine Cherry against the North Fairfield Savings Bank 
Company. Judgment for defendant, and plaintiff 
Statement. 

Affirmed. 

Martin Monahen, Cleveland, and Guilbert Martin, Nor- 
walk, for appellant. 
Carpenter Freeman, Norwalk, for appellee. 


WASHBURN, J.—The appellee, the North Fairfield Savings Bank 
Company, operated small bank very small town, which bank was 
equipped with safe, but had vault and safety deposit boxes for 
rent customers. rented safety deposit box bank nearby 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §382. 
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city, which kept some its valuable papers and securities, and 
maintained robbery and burglary insurance for its own benefit upon 
its bank North Fairfield. 

From the evidence the record, the jury was justified finding 
that the appellant, Jessamine Cherry, called the bank with en- 
velope containing United States Treasury certificate, belonging 
her, but payable bearer; that without informing the bank the 
contents such envelope she handed the envelope the cashier 
the bank, who woman, and ‘‘asked her she would put the 
bank for safe-keeping’’; that the cashier, response that request, 
said ‘‘she was willing it, keep for me’’; that the bank re- 
ceived the envelope and placed the most secure part the safe 
the bank, that being where kept its own valuable papers and se- 
while the bank; and that the envelope remained the 
safe until gang highwaymen took possession the town and ter- 
rorized the inhabitants thereof for period several hours, the 
night season, and broke into the safe and stole the certificate and other 
property therein. 

After the certificate was left the bank, and after appellant 
had moved from North Fairfield the city Cleveland, she wrote 
the bank and asked that clip the coupons from the bond, that 
the same, and that deposit the amount received the bank 
account which appellant had the bank the time the certificate was 
delivered the bank, the time such request was made, and also 
the time the robbery the bank; which request was complied with 
the bank. 

After the robbery, the appellant demanded the return the cer- 
the bank being unable comply with such request, the 
appellant started this suit, her claim stated the petition being 
that the time the delivery the envelope the bank appellant 
account the bank, and, consideration plain- 
tiff’s giving the bond the defendant for safe-keeping, the defendant 
was clip the coupons said bond, and, after cashing the same, place 
this amount the account plaintiff the defendant bank. Defend- 
ant then and there received the said bond for the purposes 

The answer the appellee bank admitted the receipt the en- 
velope which was contained the bond with other papers, but averred 
that the time such receipt the appellee was not advised the 
the envelope and was simply requested place that en- 
velope its safe. 

Appellee also admitted that accepted the envelope, and alleged 
that placed and kept the same its safe and the most secure and 
inaccessible portion thereof, which place was where kept its own 
money and valuable papers; and that, thereafter, the request the 

plaintiff, clipped the coupons from the bond and placed the same 
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appellant’s account which the appellant then had the 
bank. 

The answer appellee also set forth the the rob- 
bery excuse for not complying with the request appellant for 
the return the bond. 

The trial court charged the jury that ‘‘while admitted that the 
bond was stolen from the safe vault the defendant bank, while 
the custody and control the defendant bank, you are further 
satisfied preponderance the evidence that the North Fairfield 
Bank exercised such care ordinarily prudent person would have 
exercised like similar the care thing like 
character deposited with the defendant, then your verdict must for 
the defendant banking company. only case you find from 
the preponderance the evidence that the defendant company failed 
exercise such diligence and the custody ond control plain- 
bond person ordinary care, placed similar circumstances, 
would have exercised the care thing like character, can you 
render verdict for the plaintiff.’’ 

The jury returned verdict favor the appellee bank, and, 
part its verdict, answered the affirmative the following question: 
the United States Treasury certificate the plaintiff, described 
the petition, the most secure part the safe said bank the 
time the burglary said bank the 15th day December 1934?”’ 

The errors complained are follows: 

That the verdict not sustained sufficient evidence, against 
the weight the evidence, and contrary law. 

That the court committed error its charge the jury. 

That the court erred overruling the motion for new trial. 

The trial court did not submit the case the theory that the ap- 
pellee was gratuitous bailee, and did not charge that appellee was 
liable for the loss the certificate only the event that such loss was 
caused the gross negligence appellee bank. the contrary, the 
treated the transaction bailment for the mutual benefit 
the bailor and the bailee, and charged the bailee bank with liability 
for failure exercise ordinary care the safekeeping the cer- 
tificate. 

One the claimed errors the charge that the court, instead 
charging that the appellee was required exercise ordinary care 
the safe-keeping the certificate, should have charged that the bank 
failed exercise the same care the safety and protection ap- 
pellant’s certificate exercised towards its own property similar 
kind and character was liable, and that the failure the court 
charge constituted prejudicial error, for which the judgment should 
reversed. Such claim made although request was made the 
court charge. 
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not think that the test liability now suggested the test 
which should have been applied this case. While the failure 
bailee take good care the property bailed takes his 
own property has bearing upon his good faith, and while may 
proper consider the same upon the question whether was guilty 
failure use ordinary care was guilty gross negligence, 
really merely item evidence bearing upon the question, and not 
yardstick which test his liability and that especially under 
the that are shown the record this case. 

The appellee bank did exercise the same reference the 
certificate that exercised over its own property that kept the 
bank. The were such that clearly apparent that 
was the contemplation all the parties that the certificate should 
kept the bank, and, under such circumstances, the application 
the test contended for would understood ordinary juror 
mean that the bank kept some its property another place 
would liable because did not keep the certificate such other 
place; and the application such test this case would render the 
appellee liable insured its own property against robbery and failed 
insure appellant’s certificate. 

The bank would not excused simply because took the same care 
the certificate took similar securities its own, and would 
not liable simply because failed take the same care the cer- 
tificate took like property owned it. Kubli First Nat. 
Bank, 199 Iowa, 194, 200 Merchants’ National Bank 
Carhart, Ga. 394, 628, 775, Am. St. Rep. 95. 

also urged that the trial court, although not requested 
do, have least charged that appellee was obligated observe 
the ‘‘degree care that person ordinary prudence would have 
used the care property similar character belonging him- 

This contention makes liability depend upon the care usually exer- 
cised prudent owners property, and entirely ignores the care 
usually exercised prudent persons over property intrusted their 
care; excludes consideration the facts and under 
which the property was intrusted the bailee. 

exclude consideration the under which appel- 
lant was intrusted with the care the property this case would 
have been especially improper and unjust, for there grave doubt 
our minds whether, under the undisputed facts shown this record, 
can said that the bailment herein was anything more than 
gratuitous bailment [Kegan Park Bank, 320 Mo. 623, (2d) 
858, (2d) 333; Merchants’ National Bank Guilmartin, 
Bank, 138 Mich. 46, 100 1000, Ann. Cas. 1083], and there 
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nothing the record this case justify finding that the bank 
was guilty gross negligence. 

But assuming that the transaction question constituted mutual 
bailment instead gratuitous bailment, think that the weight 
authority supports the charge the court given, rather than 
the charge contended for appellant. See cases cited supra, and 
First Nat. Bank Zent, Ohio St. 105. 

From what has been said, evident also that hold the ver- 
dict the jury sustained sufficient evidence and not against 
the weight the evidence; that not contrary law; and that the 
trial court did not err everruling the motion for new trial. 

Complaint made that which the court said the jury 
the subject burglary insurance. While the language used not 
clear should have been, find prejudicial error with reference 
thereto. 

Considering the undisputed evidence the circumstances under 
which the certificate was delivered the bank, think that the trial 
court would have been justified determining, matter law, 
that the bank was not required pay for insurance against loss 
such certificate the burglary robbery the bank, order 
discharge its duty exercise ordinary care for the safety the same. 
Judgment affirmed. 


SUIT ONE STATE NOTE 


ANOTHER STATE 


MADE 


Coral Gables, Inc., Christopher, Supreme Court Vermont, 189 
Atl. Rep. 147 


Where note made one state sued another state and 
the time within which suit must brought depends upon whether 
the note bears seal, the question the sufficiency the seal 
determined the law the state where action brought. 

The note here sued was made Florida. the 
printed word parentheses after the signature the 
maker. The action was brought Vermont about eight years after 
the note was issued. the note were regarded unsealed in- 
strument, the action would barred the Vermont six year 
statute limitations. But, were regarded instrument 
under seal, the holder would have eight years within which bring 
suit. The question was whether the printed seal was sufficient 
make the note instrument under seal. was held that was 
not sufficient under Vt. L., 35. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1320. 
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The court pointed out that action the note might brought 
Florida any other jurisdiction ‘‘where not barred the 
lapse time.’’ 


Action Coral Gables, Incorporated, against Aldo Christopher. 
review adverse judgment, the plaintiff brings exceptions. 

Affirmed. 

Theriault Hunt, Montpelier, for plaintiff. 

Searles Graves, St. Johnsbury, for defendant. 


POWERS, J.—The plaintiff seeks recover promissory 
note executed Florida October 30, 1925, which the last pay- 
ment was made September 1926. The suit was brought June 
12, 1935. The complaint counts upon the note and contains copy 
it. The defendant’s answer sets our six-year statute limitations 
(P. 1648) bar the action. this answer the plaintiff de- 
murs. 

There appears the face the note, after the defendant’s signa- 
ture, the printed word ‘‘seal’’ parentheses. The only question for 
our consideration whether this enough make the note specialty 
(contract under seal) within the meaning 1645. 

The plaintiff claims that this question determined the 
Florida law and not ours, and that, for this reason, the plea not 
sufficient. The defendant insists that the question must decided 
the laws this state. 

agree with the defendant this point. The note is, course, 
Florida contract; and the rights the parties thereunder are 
established the laws that state. Resource Holding Corporation 
Estate, 105 Vt. 144, 145, 163 768. But the plaintiff 
seeks its remedy this state and under our laws. Having applied 
our laws, must abide our laws. Whatever pertains the remedy 
determined the law the forum (place trial) alone. 
This because each state regulates its own jurisprudence its own 
way. has its own way enforcing rights and redressing wrongs. 
This way depends upon what the parties have agreed to, but 
the policy the law the forum matter its internal police. 
The statute limitations affects the remedy only, and the question 
whether this action barred thereby determined the law 
this state. Pickering Fisk, Vt. 102, 108; Cartier Page, Vt. 
146, 150; Graves Weeks, Vt. 178, 181; Sisson Niles, Vt. 449 
450, 992; Wetmore’s Adm’r Karrick, Vt. 318, 319, 115 
234; Restatement, Conflict Laws, 603. 

So, too, cases where the validity seal affects the obligation 
the contract sued on, and this the question passed upon, 
decided the lex loci contractus (law the place where the 
made), Restatement, Conflict Laws, 335; but where 
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the remedy sought such contract depends upon the question whether 
sealed unsealed, the sufficiency the seal tested the 
lex fori (law the place trial). Mandru Ashby, 108 Md. 693, 
312, 314; Andrews Herriot, Cow. (N. Y.) 508; Woodbury 
United States Casualty Co., 284 Ill. 227, 120 13; Williams 
Haines, Iowa, 251, Am. Rep. 268; Kirsch Lubin, 131 Mise. 
700, 228 94; Bank United States Donnally, Pet. 361, 
Ed. 974, 978; Roy Beard, How. 451, Ed. 1151, 1158; 
Beale, Conflict Laws, 1620, 1621. 


That the instrument before not common-law specialty seems 
plain enough. ‘‘specialty’’ common-law sense writing sealed 
and delivered—a contract under seal. Brainerd Stewart, Vt. 
402, 404. The common law required that seal wax wafer 
something which would take impression. The word after 
signature not enough make the instrument specialty common 
law. Beardsley Knight. Vt. 471, 479. quite true that the 
ancient dignity and importance seal has been much affected 
statutes and long usage some the states, and the seal has been 
wholly abolished others. Our own Legislature has modified the law 
seals since the case last cited was decided. provides that 
when the private seal person corporation required 
instrument writing make such instrument writing legal and 
valid, such seal shall consist ‘‘an impression the word ‘seal’ 
the letters ‘L. S.’ opposite the 

The question before comes down proper construction this 
statute. 

The defendant contends that means just what says; that is, 
that the word ‘‘seal’’ added the signature valid seal only when 
appears instrument which the law requires executed 
under the seal the signer, like deed, for instance. The plaintiff 
maintains that the section means just what would read, ‘‘when 
ing make such instrument writing legal and valid sealed 
ete. 

That this statute derogation the common law plain enough, 
for changes that law material extent least. How far changes 
the question must decide. This depends upon the intention 
the Legislature expressed the act creating the change. That ‘‘the 
intention the lawmaker constitutes the Atkins Fiber Dis- 
integrating Co., Wall. 272, 301, Ed. 841, 844, terse and 
familiar statement the rule governing the construction statutory 
law. the polestar the construction statute. Simonds 
Powers’ Estate, Vt. 354, 355. aid ascertaining that intention, 
certain rules that have been adopted, one which, predicted upon 
what regarded matter wise policy, that statutes deroga- 
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tion the common law are strictly construed. While true 
that Judge Rowell Dewey St. Albans Trust Co., Vt. 332, 337, 
338, says that this rule has been considerably relaxed modern times, 
and even suggests doubt its application this jurisdiction, 
immediately subscribes the proposition that ‘‘the rules the com- 
mon law are not changed doubtful implication, nor overturned 
except clear and unambiguous language.’’ This proposition has 
been repeatedly reiterated and approved. State Shaw, Vt. 149, 
171, 863; State Central Vermont Ry. Co., Vt. 459, 462, 
71, (N. 551, Am. St. Rep. 1022, Ann. Cas. 
661; Dexter, Vt. 304, 312, 107 134. See, also, Farnsworth 
Goodhue, Vt. 209, 211, wherein Judge Wheeler, referring 
statute incorporating aqueduct company and granting the right 
entry upon private property, said that such statutes ‘‘are strongly 
derogatory common right, and cases can brought within them 
except such come within their terms with imperative necessity.’’ 
This expression ‘‘common right,’’ remembered, there used, 
comes down term art from the ancient common law, and 
refers the rights that are afforded the common law. Indeed, the 
common law, itself, was sometimes spoken the ‘‘common right.’’ 
parte Jennings, Cow. (N. Y.) 518, 548, Am. 447; Spring 
Valley Water Works Schottler, Cal. 69, Strother Lucas, 
Pet. 410, Ed. 1137, 1147. 


So, while think the rule under discussion still has place the 
law this juricdiction, makes little, any practical difference 
whether Judge Rowell’s warning heeded not: for the rules 
the common law are not changed doubtful implication, nor 
overturned except clear and unambiguous language, said, 
cases can brought within statutes derogatory the common 
law except such come within their terms with imperative necessity, 
Judge Wheeler said, such statutes are, necessity, given 
strict construction. 

The rule strict construction such statutes very generally 
adopted. few the cases now hand may here referred to. 
Thus said that statute derogation the common law, 
which affects common-law right will strictly construed. and will 
not change the common law common-law rights, unless intention 
effect such change plainly appears from the express words the 
statute necessary implication. Concrete Steel Co. Metropolitan 
Casualty Ins. Co., Ind. App. 649, 173 651, 654; Stamford 
Fisher, 140 187, 500, 501; Murnan Ship- 
building Corporation, 210 Ala. 611, So. 887, 889. Such statutes 
extended beyond the words used,’’ says the United States 
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Supreme Court. Brunswick Co. National Bank, 192 
386, Ct. 314, 316, Ed. 491, 493. 

Since this case was argued, the November number the Harvard 
Law Review has come hand. contains (page interesting 
and instructive article the ‘‘Common Law the United 
Mr. Justice Stone the Federal Supreme Court. Therein, makes 
reference what evidently regards the hostile attitude the 
courts acts the Legislatures. gives approval (page 15) the 
idea that ‘‘a statute not alien intruder the house common 
law, but guest welcomed and made home there new 
and powerful aid the accomplishment its appointed task ac- 
commodating the law social appears regret that 
revise initio (from the beginning) our philosophy in- 
terpretation statutes, but suggests that can give them more 
hospitable reception aid judge-made law, can turn better 
account than have theory that statutes are commands, and ‘‘the 
illusion that interpreting them our only task discover the legis- 
lative will.’’ this means, seems to, that the true function 
the not only ascertain the intent the Legislature, but also 
expand that intention, and, construction, make apply and 
affect cognate and related cases not within the terms the act 
question, would result complete overturn the established 
theory statutory construction; and very largely increase the output 
judicial legislation. Whether such results would desirable 
need not now consider. are satisfied that court has yet given 
approval such theories. Certainly, that not the law this court. 
not the law the great court which Mr. Justice Stone 
distinguished member. This appears from what have already said 
and from the cases already cited, which may add Brown Barry, 
Dall. 365, Ed. 638; Ransom Williams, Wall. 313, 
803; Ross Jones, Wall. 576, Ed. 730, 735; Nudd Burrows, 

are unable say that the Legislature intended that the pro- 
visions should apply cases not within its terms. 
had, would have been very simple matter have expressed 
the act. very plain that the note before not covered the 
terms the act, and under the rule herein discussed cannot con- 
strue the act way include it. 

hold, therefore, that the six-year limitation was well pleaded, 
and the judgment was correct. 

reaching this conclusion, must obvious, have not touched 
the validity this note outstanding obligation the enforce- 
ability any other jurisdiction. remains prima facie valid 
note and may sued Florida any other jurisdiction where 
not barred lapse time. Judgment affirmed. 
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ALTERATION CHECK 


Sundial Construction Co. Liberty Bank Buffalo, New York Su- 
preme Court, Appellate Division, 292 Supp. 


The payee check, Blair, altered the check adding 
the words ‘‘and the payee’s name. then trans- 
ferred the check Blair and Company for value and was 
paid the drawee bank. was held that this alteration was im- 
material and that the drawee bank was not liable the drawer 
the check for having paid it. 

has been held number cases that changing the name 
the payee check constitutes material alteration and that the 
drawee bank, pays the check, will not permitted charge 
the amount against the account the drawer. the present case, 
was pointed out that the transfer the check Blair and 
Company was authorized the payee and that the result was the 
same the payee had first indorsed the check and then trans- 
ferred Blair and Company. The check was subject 
all equities existing between the drawer and the original payee, 
Blair, but there was responsibility the part the drawee 
bank the drawer the check. 


Appeal from Supreme Court, Monroe County. 

Action the Sundial Construction Company, Inc., against the 
Liberty Bank Buffalo. From judgment for the plaintiff for 
$1,245.38, entered the office the clerk Monroe county, July 
1936, the defendant appeals. 

Reversed and complaint dismissed. 

Mark Turner, Buffalo, for appellant. 

Hampton Halsey, Rochester, for respondent. 


TAYLOR, J.—The case was tried upon stipulated set facts. 
Judgment has gone against defendant bank under the following cir- 
Plaintiff drew its check the order Blair and 
delivered him. The stipulations show that plaintiff had agree- 
ment with the payee that the check should not used him unless 
and until certain business contract had been obtained Blair 
for plaintiff. such contract was ever brought about and there was 
other consideration for the making and delivery the check. 
Blair through appointee caused the check certified, then 
after certification had the name the payee changed ‘‘C. Blair 
and caused the check delivered for value, unindorsed, 
said company. Upon presentation the bank paid the amount the 
check Blair Co. The defendant bank has appealed. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) §62. 
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The holder the check who presented defendant and ob- 
tained payment did not receive negotiable paper for was un- 
indorsed (section 60, Negotiable Instruments Law), but the absence 
forgery fraud something equally grave good title check 
can passed mere delivery without indorsement any other 
writing. fraud claimed. The Negotiable Instruments Law states 
205) that ‘‘where negotiable instrument materially altered 
without the assent all parties liable thereon, avoided, except 
against party who has himself made, authorized assented the 
alteration.’’ The law further states section 206, after five specifica- 
tions here immaterial, that ‘‘any other change addition which alters 
the effect the instrument any respect, material 
Was the alteration made ‘‘material’’? First Nat. Bank the City 
Brooklyn Gridley 112 App. Div. 398, 445, sub- 
stituting the name the maker note for that one the payees 
for the indorser was entitled have the benefit the indorsement 
the original payee. This clear case. Another case readily dis- 
tinguishable from the instant case Booth Powers al., 
22, which alteration note erasing from the body the 
words ‘‘to the order of’’ and inserting the words ‘‘or bearer’’ was 
held material. Sometimes the materiality alteration 
matter doubt. the case before us, regard the alteration in- 
consequential. Even though may arguable that when the original 
payee the check brought about its transfer through the alteration 
the name the payee without the drawer’s consent participated 
transaction which, because the method used its 
ment, might technically seem involve forgery—nevertheless, the 
transfer Blair Co. was authorized the payee and barring 
the matter equitable defenses the same thing was accomplished 
the payee had indorsed the check drawn and delivered 
Blair Co. While the instrument the hands Blair Co. 
was that holder subject all equities existing between the drawer 
and the original payee (section 79, Negotiable Instruments Goshen 
Nat. Bank Bingham al., 118 349, page 355, 180, 
595, Am. St. Rep. 765) and while there was presump- 
tion ownership the then holder there cases transfer 
indorsement (section 98, Negotiable Instruments the 
drawee bank had notice nothing which required refrain from 
paying the check Blair Co. assignee-holder. deliver- 
ing the check Blair payable his order plaintiff enabled the 
payee transfer possession and ownership the check the ulti- 
mate holder either indorsement and delivery was actually 
accomplished. The only difference the result between the two 
methods that Blair Co. took the check subject equities 


THE BANKING LAW JOURNAL 385 


when possession and ownership through indorsement and delivery 
would have made Blair Co. holder due course. Therefore 
plaintiff must look Blair, the original payee, for reimburse- 
ment instead this defendant, which had knowledge notice, 
actual constructive, that plaintiff had any claim against the original 
payee the check which would invalidate it. And appearing 
stated that the transfer Blair Co. was authorized the 
payee and was for value (sections 50, 52, Negotiable Instruments Law) 
defendant should not called upon pay plaintiff (Rivenburgh 
First Nat. Bank Middleburgh, 103 App. Div. 64, 652, 

The judgment should reversed, with costs, and the complaint 
dismissed, with costs. 

Judgment reversed the law with costs, and complaint dismissed, 
with costs. All coneur. 


LIABILITY BANK FOR STOLEN 
TRAVELERS’ CHECKS 


Mellon National Bank Citizens Bank Trust Co. Camden, 
Arkansas, United States Circuit Court Appeals, Eighth 
Circuit, Fed. Rep. (2d) 128 


bank has the power receive travelers checks from the issu- 
ing bank for the purpose selling them upon commission the 
agent the issuing bank. has also the authority sign 
agreement the effect that will liable the issuing bank for 
any checks lost stolen while its possession and such agreement 
may signed the cashier acting behalf the bank. 

this case the defendant bank was acting the agent the 
plaintiff bank selling the travelers checks issued 
the plaintiff bank. The cashier the defendant bank, acting 
its behalf, signed ‘‘trust receipt’’ which was recited that the 
defendant had received certain travelers checks trust, that the 
proceeds the sale the checks would remain with the defendant 
bank trust fund until payment should made the plaintiff 
and that the defendant would responsible for any checks which 
might lost, stolen surreptitiously put into circulation. Rob- 
bers broke into the defendant bank and stole, among other things, 
travelers checks the total face value $5,110. The robbers filled 
out and negotiated most the checks. The defendant promptly 
notified the plaintiff bank the robbery. The plaintiff, however, 
continued honor the checks they were presented and, the 
time when the appeal was argued, the plaintiff bank had paid out 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1464. 
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$3,780 the checks. was held that the plaintiff was entitled 
this amount, less the defendant’s commission, from the de- 
endant. 


Appeal from the District Court the United States for the West- 
ern District Arkansas; Heartsill Ragon, Judge. 

Suit the Mellon National Bank against the Citizens Bank 
Trust Company Camden, Arkansas, and others. Judgment for de- 
fendants, and plaintiff appeals. 

Reversed and remanded, with directions. 

Benjamin Carter, Texarkana, Ark. (A. Burford and Willis 
Smith, both Texarkana, Ark., the brief), for appellant. 

Gaughan, Camden, Ark. (T. Gaughan and Godwin, 
both Camden, Ark., the brief), for appellees. 


GARDNER, J.—This case was treated suit equity below, 
although the only substantial relief sought was damages for the loss 
certain Travelers Cheques issued appellant and sent the ap- 
pellee Citizens Bank Trust Company for sale. shall refer the 
parties they were designated the lower court. 

The suit was tried stipulation facts, from which appears: 
That between November 1931, and June 21, 1933, certain Travelers 


Cheques issued plaintiff were delivered defendant Citizens Bank 
Trust Company sold and delivered purchasers. These 
cheques were denominations $20 each, and were substantially 
the following form: 


$20 Travelers Cheque for $20 
Signature 


Mellon National Bank 
Pittsburgh, Pennsylvania. 
Through its Correspondents 
will pay 
the order 


the United States other countries 
Twenty Dollars $20.00 Bankers Buying 
Rate Exchange 
for Checks New 

York. 


When countersigned with the above signature and presented within 
one year from date issue. 
MELLON NATIONAL BANK 
PITTSBURGH, 
Countersign Lewis, Cashier. 


here 
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These cheques were delivered plaintiff defendant Citizens 
Bank Trust Company and accepted and receipted for said de- 
fendant pursuant form receipt reading follows: 


Receipt. 
trust from the Mellon National Bank its Travelers 
Cheques, executed blank, follows: 
for $10.00 
for 
for 
for 
for 


say, all, Dollars, for which accept the 
responsibility due issue price not exceed their face 
value and agree account for same said Mellon National Bank, 
issued said face value, the proceeds remain trust 
fund until payment has been made the Mellon National Bank. 
further agree return said Mellon National Bank, when called 
upon do, any these cheques remaining our hands, and should 
any them lost, stolen surreptitiously put into circulation while 
our possession, agree account for them the same manner 
they had been regularly issued us; and notice said bank 
such loss theft, notice stop payment such cheques, shall not 
bar prevent said bank from paying same when presented. 


BANK TRUST CO., 
Ark. 


Cashier-Treasurer. 


The cheques here controversy are similar those issued other 
banks and express companies. They are sold purchasers who the 
time purchase are required sign them the presence the 
selling agent. They contain blank line space for signature the 
holder, which the holder signs his name when the cheque 
transferred cashed. This for the apparent purpose enabling 
the transferee determine comparison signatures that the per- 
son presenting same the bona fide holder thereof. 

The trust receipt above set out was signed the cashier said 
defendant bank. had not any formal action the board 
directors been authorized execute such instrument, nor had the 
form instrument been approved any formal action the board 
directors; neither did the directors have any knowledge the pro- 
visions the trust receipt, and did not ratify the action the cashier 
signing same, except the extent that they were chargeable with 
notice from the following facts. 

For some time prior November 1931, the bank had been sell- 
ing these cheques and continued sell them the date robbery 
the bank June 21, 1933, and was known customers the 
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bank that had such cheques for sale, and signs advertising for sale 
Travelers Cheques the Mellon National Bank were displayed the 
office the bank. Receipt said cheques and the sales thereof were 
from time time entered the books the bank, and the payment 
made for them the bank the Mellon National Bank when sold 
were entered the books the bank, and the profits accruing from 
such sales were entered the books. The cheques while the posses- 
sion the bank were kept steel safe with other valuable securities 
the bank. the 21st June, 1933, band armed men entered 
the bank and robbed it, forcing one the employees open the locked 
door the steel safe and take therefrom the securities, including 
the cheques question, and they were carried away the robbers. 
The officers said defendant bank notified the Mellon National Bank 
wire the robbery, but notwithstanding this notice, the Mellon 
National Bank honored such the cheques were presented, cash- 
ing them the amount $3,780. Later the robbers were apprehended 
and $800 face value the Travelers Cheques were recovered and have 
been cancelled. Approximately $530 face value the cheques are 
still outstanding, and have not been cancelled nor paid. The cheques 
which were cashed after the robbery were put circulation, either 
the robbers persons who obtained them from the robbers, but 
bore the signatures persons purporting the holders thereof. 
The cheques paid the Mellon National Bank after the robbery were 
various towns the States New York, Minnesota, 
Indiana, Maryland, the District Columbia, and Canada, but came 
the Mellon National Bank through regular banking channels. They 
were apparently regular form, bearing nothing their face 
charge any person with notice that they were stolen that they had 
not been regularly issued. Before commencing this action, the plain- 
tiff made demand for per cent. said $5,110 face value the 
cheques. The bank received compensation for the handling these 
cheques, unless and until they were sold it, which event re- 
tained cents per $100 face value. There was claim any neg- 
ligence behalf said defendant bank. 

these stipulated facts the lower court entered findings fact 
and conclusions law favor defendant Citizens Bank Trust 
Company, expressing the view that (1) the trust receipt was contract 
guaranty which said defendant did not have authority execute 
and its attempt was ultra vires act; (2) that the bank 
had such authority, could not exercised the cashier, and hence 
the act the cashier did not bind the bank; and (3) that the Mellon 
National Bank was not obligated pay the cheques that had been 
stolen, and for that reason its act doing created liability 
far said defendant bank was concerned. 


‘ 
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Plaintiff has appealed from the judgment entered challenging the 
correctness the lower court’s conclusions law. 

Whether the defendant Citizens Bank Company had 
ity enter into the trust receipt agreement deperds upen the nature 
that agreement. The lower court was the view, and appellee Citi- 
zens Bank Trust Company here contends that one 
guaranty. The Supreme Court Arkansas First Nat. Bank 
Ft. Smith Nakdimen, 111 Ark. 223, 163 785, 786, Ann. Cas. 
1916A, 968, referring contract guaranty, said: ‘‘‘A guaranty,’ 
stated one the encyclopedias law, ‘is collateral under- 
taking one person answerable for the payment some debt 
the performance some duty contract for another person who 
stands first bound pay perform. There can only contract 
guaranty where there some principal substantive liability 
third person either present prospective, there can nothing upon 

‘‘guaranty’’ agreement, and imports the exist- 
ence two different obligations, one that the principal debtor, and 
the other that the guarantor. See, also, Border Nat. Bank Ameri- 
ean Nat. Bank (C. 282 73; Merchants’ Nat. Bank Citi- 
zens’ State Bank, Iowa, 650, 1065, Am. St. Rep. 284; 
Tidioute Savings Bank Libbey, 101 Wis. 193, 182, Am. 
St. Rep. 907. 

The liability assumed the Citizens Bank Trust Company 
the instant case was not secondary, but primary. Its promise did not 
run the holders the cheques, but the maker. The contract more 
nearly resembles contract indemnity defined the Supreme 
Court Arkansas Hall Equitable Surety Co., 126 Ark. 535, 
191 32, 34, where said: indemnity ‘are dis- 
tinguished from those guaranty and suretyship, that indemnity 
contracts the engagement make good and save another from loss 
upon some obligation which has incurred, about incur, 
third person, and not guaranty and suretyship promise one 
whom another answerable.’ Cye. 

are clear that the contract evidenced the trust receipt was 
not one guaranty. The subject the contract was these cheques 
which had been executed the Mellon Bank, and under the provisions 
the contract were deposited with the defendant with authority 
issue and put circulation. They were essentially cashier’s cheques 
issued the Mellon National Bank the nature bill exchange 
drawn that bank upon itself and accepted the act issuance. 
341, Am. St. Rep. 693. the hands the defendant bank they 
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were special deposit and the contract under which they were de- 
posited created the relation bailor and bailee. 

Section 684, Crawford Moses’ Digest the Statutes Arkansas, 
provides part ‘‘Any bank organized under the laws 
this State shall permitted receive money deposit, and pay 
thereon; buy and sell exchange, gold, silver, coin, bullion, 
uncurrent money,’’ ete. 

act passed the Legislature Arkansas 1927 (1927 Ses- 
sion Laws, 297), relative the liquidation closed banks, provision 
made for the classification creditors secured creditors, prior 
general creditors. ‘‘prior creditor’’ defined ‘‘the 
owner special deposit expressly made such said bank, evi- 
denced writing signed said bank the time thereof, and 
which was not permitted use the course its regular 
Section 

Power receive special deposits for safekeeping has been upheld 
incidental the power banking corporations, particularly where 
the special deposit not for the sole benefit accommodation the 
depositor, and now settled the national courts that where 
national bank had been accustomed take deposits money, secu- 
rities, other valuables, for safekeeping, and this practice known 
and acquiesced the directors, the bank, even the absence 
any special contract, liable for loss the property carelessness 
the bank. 

Cheque,’’ has already been observed, has the 
exchange drawn the issuing bank upon itself and the 
act issuance, and the right countermand applied ordinary 
cheques does not exist it. The defendant bank had the right 
buy and sell bills exchange under the above quoted statute. 
clear also that under the laws Arkansas, had the right receive 
special deposits. Covey Cannon, 104 Ark. 550, 149 514; Mor- 
gan State, 162 Ark. 34, 257 364; Wimberley Bank Portia, 
158 Ark. 413, 250 334. See, also, Commercial Nat. Bank Arm- 
strong, 148 50, Ct. 533, 535, Ed. 363. the last-cited 
said: deposits made with bankers may divided into 
two classes, namely, those which the bank becomes bailee the de- 
positor, the title the thing deposited remaining with the latter; and 
that other kind deposit money peculiar banking business, 
which the depositor, for his own convenience, parts with the title 
his money, and loans the 

conclude that the bank had authority receive these cheques 
bearing the authorized signature the Mellon National Bank, 
special deposit. 

had the authority this special deposit, might either 


‘ 
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without special agreement, which event its liability would de- 
pend upon the general law bailments, could change that liability 
special contract with the depositor. Manhattan Bank Walker, 
130 267, Ct. 519, Ed. 959; First Nat. Bank Carlisle 
Graham, Pa. 91, Am. Rep. 628; Hale Rawallie, Kan. 136; 
Cussen Southern California Savings Bank, 133 Cal. 534, 1099, 
Am. St. Rep. 221; Seevers Gabel, Iowa, 75, 669, 
733, Am. St. Rep. 381; Grady Schwenler, 452, 
Ann. Cas. 161; Sturm Boker, 150 312, 315, Ct. 99, 
Ed. 1093; Sun Printing Pub. Ass’n Moore, 183 642, 
Ct. 240, Ed. 366; Commercial Electrical Supply Co. Missouri 
Commission Co., 166 Mo. App. 332, 148 995; Mulvaney King 
Paint Mfg. Co. (C. 256 612; Williston Contracts (1st 
Ed.) 1946; Restatement the Law Contracts, 460. 

the instant the defendant bank has confessedly enlarged 
its legal responsibility the execution this trust receipt. Its lia- 
bility was not limited the exercise ordinary care, but assumed 
the entire hazard and risk arising from loss possession the prop- 
erty. think the bank had authority execute the contract, and 
remains consider whether not has done so. 

urged that the cashier was without authority execute such 
contract behalf the bank. appears that this practice had 
been going for several years. The directors either knew fact, 
had presumptive knowledge, the practice indulged the 
The fact that the bank handled these cheques was made known 
its customers and the public advertising displayed the bank, 
and the bank’s books and records reflected the collections and trans- 
mittal funds and the profits arising from this business. The practice 
was not only known the directors, but was acquiesced them, 
and hence conclude that the bank was bound the contract. 

The question the sufficiency the consideration going the 
bank was urged the lower court and urged here, ground for 
holding the contract void. The defendant bank, however, did make 
some profit out the business. The service was not gratuitous one. 
Permission plaintiff defendant bank handle these cheques was, 
think, sufficient consideration support the contract. Blood- 
worth Booser, Ark. 238, 188 457, 458, said: ‘‘But, 
any event, mere inadequacy consideration not sufficient defeat 
promise.’’ 

conclude that the contract was not without consideration. 

Whether plaintiff was obligated pay these cheques that had been 
stolen need not considered. The hazard arising from the theft was 

one which had contracted against presumably for the purpose en- 
abling maintain the integrity these obligations and facilitate 


a 
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their circulation and sale. This was doubtless one the purposes for 
requiring the contract indemnity. 

The judgment appealed from must therefore reversed, but 
remains consider what judgment should entered. Some the 
stolen cheques were recovered and canceled; some them were paid, 
while others have never been presented nor paid, and there evi- 
dence that they are existence that any demand for payment has 
ever been will ever made upon them. are the view that 
the provision the contract damages cannot sustained 
liquidated damages because the damages are easily susceptible de- 
termination. This does not affect the validity the contract except 
the provision which attempts fix the amount recovery the 
face value the cheques. Compensation all plaintiff entitled 
recover. not entitled make profit out the misfortune 
the defendant, nor better position the recovery damages 
for breach contract than would have been had the contract been 
performed. Laser Forbes, Ark. 580, 130 168; Luce 
Arkansas Brick Mfg. Co., 125 Ark. 219, 188 566. 

conclude that plaintiff entitled judgment for 993 per cent. 
the amount actually paid cashing the cheques that were stolen, 
without interest, because proper demand was not made for that amount 
before commencement suit, and without prejudice the right 
plaintiff hereafter, either separate suit this suit upon supple- 
mental pleading, the court retaining jurisdiction for that purpose, 
recover such further amount, any, that may required pay 
these cheques. 

The judgment appealed from therefore reversed, and the cause 
remanded, with directions enter judgment accordance with this 
opinion. 


RIGHT ALIEN BRING SUIT 


Martinez Fox Valley Bus Lines, United States District Court 
(N. Illinois, D.), Fed. Supp. 576 


alien, although illegally the United States, may maintain 
action the courts this country recover damages for in- 
juries due the negligence another. Congress, which has exclu- 
sive jurisdiction over aliens the United States, has provided 
penalties fine and imprisonment for aliens who illegally enter the 
country but has not provided they shall barred from access 
the courts otherwise deprived civil rights. 


similar decisions see Banking Law Journal Digest (Fourth 
Fdition) §61. 
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Action Adolph Martinez against the Fox Valley Bus Lines, Inc. 
motion strike defense. 

Motion allowed. 

Hubbard, Baker Rice, Chicago, for plaintiff. 

Alschuler, Putnam Johnson, Aurora, and Chas. Pegler, 
Chicago, for defendant. 


HOLLY, J.—Plaintiff sues recover for personal injuries re- 
sulting from the alleged negligence the defendant. Defendant set 
two defenses, first, denied the negligence charged the complaint, 
and, secondly, charged that the plaintiff was alien whose entry into 
the United States was surreptitious, that had not presented himself 
any legal port entry, any consular office make application 
for immigration visa, that immigration visa was ever issued him, 
that the time his entry was likely become public charge, 
that unlawfully within this country, subject deportation, and 
therefore ‘‘is not entitled bring any suit the courts the 
Plaintiff has moved strike this defense. 

The position the defendant that alien, citizen friendly 
country, unlawfully the United States may despoiled his 
property, contracts with him may breached, that may un- 
lawfully assaulted and injured, and that without redress, except 
the authorities may choose prosecute criminally any one who, 
his dealing with the alien, has violated some criminal law. cannot 
agree with this contention. 

within the exclusive jurisdiction Congress determine what 
aliens may enter this country and their rights and disabilities while 
here. Congress has legislated these subjects, but time has 
declared that any alien, either lawfully unlawfully within this coun- 
try, shall debarred from access the courts. the contrary, has 
41]) that all persons within the jurisdiction the United States 
shall have the same right every State and Territory make and en- 
force contracts, sue and sued, and the full and equal benefit all 
laws and proceedings for the security persons and property 
enjoyed white citizens. This act was constitutional exercise the 
power Congress enact appropriate legislation for the enforcement 
the provisions the Fourteenth Amendment. Gibson Misssissippi, 
162 565, Ct. 904, Ed. 1075. 

One injured result the negligence another has right 
action against that other recover damages sustained reason such 
injury. That right action property. Kent’s Commentaries (Com- 
Am. Rep. 606. the general rule that aliens, other than enemy 
aliens, who are sui juris and who are not incapacitated the laws 
the place where the action brought, may maintain suits the proper 
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vindicate their rights and redress their wrongs. Taylor 
Carpenter (C. Mass.) Fed. Cas. No. 13,785, 744, Janusis Long, 
284 Mass. 403, 188 228, Silosberg Life Ins. Co., 244 
482, 155 749, Lew You Ying Kay, 174 Wash. 83, (2d) 

While alien permitted the government the United States 
remain the country, entitled the protection the laws 
regard his rights person and property. Fong Yue Ting United 
States, 149 698, 724, Ct. 1016, Ed. 905. entitled 
the benefits the Fourteenth Amendment, Anton Van Winkle 
(D. C.) 297 340, Colyer Skeffington (D. C.) 265 17, including 
the right earn living following the ordinary occupations life, 
Terrace Thompson, 263 197, Ct. 15, Ed. 255. 

Congress, had seen fit do, might have provided that alien 
making illegal entry into the country should denied all civil rights, 
and the protection the Fourteenth and Fifth Amendments. Congress 
has not acted. was content make illegal entry mere mis- 
demeanor punishable imprisonment for period not exceed one 
year, fine not more than $1,000, both fine and imprisonment 
court add these penalties depriving him his property, this 
the right recover damages for the injury inflicted defendant. 

Counsel for the defendant argue that the case alien who has 
entered the country illegally analogous that foreign corpora- 
tion doing business state without having received license do. 
The argument does not impress me. Each state has right prescribe 
the terms upon which foreign corporation may business within 
its borders. The various states have passed laws the admis- 
sion foreign corporations, and provided that such corporation do- 
ing business that state without having qualified could not maintain 
action its courts. Congress has not provided aliens who 
have entered illegally, and case has been called attention 
which held, the absence statute that effect, that for- 
eign corporation which had not qualified could denied the right 
maintain action for the enforcement its rights. 

Defendant cites the case Coules Pharris, 212 Wis. 558, 250 
404, which alien who had entered the country illegally 
was denied the right maintain action recover wages earned 
him. cannot agree with the reasoning that case. the other 
hand Janusis Long, 284 Mass. 403, 188 228, such alien 
was permitted sue and recover judgment for personal injuries sus- 
tained him result defendant’s negligence. the same effect, 
Rodney Interborough Co., 149 Mise. 271, 267 86. 
agreement with the doctrine these cases. 

The motion strike the second defense will allowed. order 
will entered accordingly Thursday, December 24, 1936, 


‘ 
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GIFT CERTIFICATE TAKE EFFECT 
DEATH 


Myers, Supreme Court Ohio, Rep. (2d) 554 


The owner certificates deposit had new certificates issued 
the names other persons whom intended make gifts, 
placed the certificates separate envelopes addressed the in- 
tended donees and delivered them another person with instruc- 
tions forward them the donees the event his, the donor’s, 
death. stipulated that the interest should paid him during 
his lifetime. was held that these constituted complete and valid 
gifts. The fact that enjoinment the gifts the donee was post- 
poned until the donor’s death did not affect their validity. The 
donees were entitled the certificates against the donor’s estate. 


Proceedings the matter the estate William Myers, de- 
ceased, wherein Streeper, administrator, filed petition asking 
for declaratory judgment, which was opposed Clata Finnicum 
Frye and others. From judgments two separate cases reversing 
judgment the court common pleas and affirming judgment 
the probate court, the administrator Editorial 

Affirmed. 

This litigation had its origin the probate court Franklin 
county, upon the petition Streeper, administrator the es- 
tate William Myers, deceased, asking for declaratory judgment 
the ownership certain certificates deposit the Railroad 
Building Loan Company Columbus, Ohio. 

The evidence, disclosed the record, consists the testimony 
one witness, viz., Richard Wild, secretary the Railroad Build- 
ing Loan Company, and number exhibits. 

summary the material evidence narrative form follows: 

William Myers, Columbus, Ohio, was the owner six cer- 
tificates deposit the Railroad Building Loan Company dif- 
ferent face amounts, representing the aggregate principal sum $35,- 
800. September 1934, brought these certificates the office 
the company and communicated with Mr. Wild. certificate 
was indorsed the back different person, with the signature 
Myers’’ attached. 

Mr. Myers directed Mr. Wild make the proper transfers and 
issue new payable the persons designated and for the 
amounts specified, and then left the office. Mr. Wild followed these in- 
structions and some two days later took the new certificates the home 


For similar decisions see Banking Law Journal Digest (Fourth 
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Mr. Myers. The latter looked them over, said they were correct 
written, put each one separate stamped envelope, sealed the en- 
velopes, and told Mr. Wild the name and address write each 
envelope, which was done. Mr. Myers remarked: ‘‘If anything hap- 
pens me, mail these out, but want the interest long live.’’ 
want the interest these long Mr. Wild, 
acting individually and not officer the company, agreed 
with his wishes,’’ and ‘‘put the envelopes away and held 

William Myers died suddenly, February 12, 1935. Company 
checks had been issued for the interest the certificates during his 
lifetime, and the amounts thereof applied and his savings 
account the same financial institution. never mentioned the cer- 
tificates Mr. Wild subsequent the time they were placed the 
latter’s charge about September 1934. 

Instead mailing the certificates, Mr. Wild presented the entire 
matter Streeper, administrator the Myers estate. re- 
sult, the aforementioned proceeding was brought the probate court. 

Such court determined that the certificates were not assets the 
estate William Myers, but that the payees named therein were 
the owners thereof ‘‘and have the legal title the certificates and are 
entitled the immediate possession error, the court 
common pleas reversed the judgment the probate court, finding 
that the ‘‘certificates deposit the Railroad Building Loan Com- 
pany are part the assets the estate the said William Myers, 
The case was then carried the Court Appeals, and 
counsel being uncertain whether the title, under the new Appel- 
late Procedure Act (Gen. Code, 12223-1 seq.), should the same 
the probate court the common pleas court, filed both 
ways, thus making two separate cases the Court Appeals. That 
court reversed the judgment the court common please and affirmed 
that the probate court. 

The two cases are now the Supreme Court for decision pursuant 
orders directing the Court Appeals certify its records. 

Gumble Gumble, Voorhees, and James Boulger, all 
Columbus, for appellants. 

Pretzman, Dillon Craig, Columbus, for appellee Clata Finni- 
cum Frye. 

Sandles, Columbus, for appellees Ida Reihl and Margie 

Charles Columbus, for appellee Ethel Watkins. 
Charles Earhart, Columbus, for appellee Anna Trefter. 


ZIMMERMAN, well-settled principle law that the 
requisites valid gift inter vivos are intent the part the 


‘ 
* 
‘ 
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donor make immediate gift property and delivery thereof 
the donee, third person trustee for the donee, with relin- 
quishment all dominion and control over the property the donor. 
Worthington, Adm’r Redkey, Ex’r, Ohio St. 128, pages 134 
and 135, 211; Bolles Toledo Trust Co., Ohio St. 21, 
(2d) 917. 

Acceptance the donee gift beneficial character will 
presumed, and this presumption prevails where the gift delivered 
third person trustee for the donee without the latter’s knowledge. 
Ohio Jurisprudence 31, 23; Cropus Juris 641, 32; Ruling 
Case Law 934, 10; Harvey Gardner, Ohio St. 642, 649; 
Estate Stockham, 193 Iowa, 823, 186 650, 765; 
Warner Keiser, Ind. App. 547, 177 369. 


Corpus Juris 639, 30, the following statement appears: 


there must delivery and acceptance complete the 
gift, does not necessarily follow that the delivery must made di- 
rectly the donee, but the delivery may third person for the bene- 
fit the donee. Where delivery thus made third person the 
question whether the gift was thereby completed without actual de- 
livery the donee depends entirely upon whether the person whom 
the property delivered receives the donors’ agent trustee 
for the donee. And this determined from the intention the 
donor, the situation and relation the parties, the kind and character 
the property, and the things said and done regard thereto dis- 
closed the evidence. the property remains under the control 
the donor, although the keeping the third person, and the latter 
subject his further direction its final disposition, then his 
relation that agent. If, however, the property delivered 
the donor with intention that the present title and ownership shall pass 
the donee and such intention carried into effect the language 
employed, and the things done relation thereto, then the gift 
executed and the third person trustee for the 


Speaking further the subject, Corpus Juris 640, 32, has this 
say: 


property third person agent trustee for the 
use the donee, and not agent the donor, under such 
stances indicate that the donor relinquishes all dominion and con- 
trol over the property, sufficient delivery complete the gift, 
which, such not revoked the subsequent death the donor 
before the property has been actually delivered the donee. And the 
validity the gift not affected the fact that the trustee not 
deliver the property the donee unil after the donor’s death.’’ 
Ruling Case Law 935, 11, the same effect. 


The quoted text supported the authorities. Compare Crooks 
Crooks, Ohio St. 610; Ball Foreman, Ohio St. 132; Patrick 
Parrott, Ohio St. 184, 110 725; Innes Potter, 130 Minn. 
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320, 153 604, 896; Dinslage, Adm’r, Stratman, 105 
125 Neb. 185, 249 546; Jones Nicholas, 151 Iowa, 362, 130 
125; Estate Stockham, supra, 193 Iowa, 823, 186 
650, 765; Roe, Ex’x, Roe, Fla. 840, 124 So. 734; 
Goodan Goodan, 184 Ky. 79, 211 423; Cox Windham (Tex. 
Civ. App.) (2d) 136; Estate Trapp, 269 App. 
269; Grissom, Collector, Sternberger (C. (2d) 764; 
Conlon Turley, App. 95, (2d) 890; Dulin Com- 
annotation beginning page 902; annotation beginning 
page 1054. 


there has been absolute and completed gift personal 
property third person delivered the donee after the donor’s 
death, the fact that the donor has reserved himself during his life- 
time the earnings the property, such the interest bank deposits, 
the dividends stock, will not show such failure relinquish 
dominion and control over the property, will defeat gift inter vivos, 
notation page 1056; Ratterman Lodge (C. (2d) 
805, and cases therein cited. Compare Howard Hobbs, 125 Md. 636, 
318. 


test seems whether any interest the property itself 
has been retained, distinguished from the mere use 
Jones Nicholas, supra, 151 Iowa, 362, 368, 125, 128. 


The expressions ‘‘If anything happens ‘‘In case anything 
happens used donors under circumstances resembling those 
the instant case, have generally been interpreted synonymous with 
App. 95, (2d) 890; Eaton Blood, Adm’r, 201 Iowa, 834, 
208 508, 1516; Earl Mundy (Tex. Civ. App.) 227 
970; Goodman Andrews, 203 Iowa, 979, 213 605; Loomis 
Loomis, 178 Mich. 221, 144 552; Adams Harris, 118 Wash. 
189, 203 48; Kolber Steinhafel, 190 Wis. 468, 209 595. 


From the foregoing statements, plain that the law relative 
the making gift donee through the medium third person 
definitely established. The difficulty arises applying the law 
the facts the particular case. 

the instant our opinion that the evidence offered shows 
completed gift. The donor indorsed his six ctrtificates deposit 
the six objects his donative intent, and directed that new certificates 
issued their names payees. delivered these new certificates 
third person, with instructions mail them the donees ‘‘if any- 
thing happens me,’’ which undoubtedly meant ‘‘upon 
far the record discloses, did not retain the privilege recall- 
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ing the certificates and never attempted exercise the slightest do- 
minion control over them. 

conclude from the evidence that his clear intent was make 
present gift with the right enjoyment postponed until his demise. 
The third person whom delivery was made became trustee for the 
donees and when the donor died they were entitled the possession 
the certificates. There being retention property rights the cer- 
tificates themselves, the reservation interest had adverse effect. 
Indeed, the reservation interest donor emphasizes his intention 
that the gift the principal shall absolute and irrevocable. Delta 
Pine Land Co. Benton, 171 Ill. App. 635, 641. 

Both the Court Appeals and the probate court relied greater 
lesser degree section 8617, General Code, sustain their con- 
clusions. Counsel for appellants are insistent that this section has 
application. Since the case may properly decided under the general 
law pertaining gifts, find unnecessary consider determine 
the significance such section relation the present controversy. 

follows that the judgment the Court Appeals affirmed. 

Judgment affirmed. 


WOMAN LIABLE NOTE SIGNED FOR 


ACCOMMODATION HUSBAND 


Nonotuck Savings Bank Norton, Supreme Judicial Court Maine, 
189 Atl. Rep. 829 


Under the laws Massachusetts, woman may become liable 
accommodation maker her husband’s note. note signed 
married woman Massachusetts and sued upon another state, 
its validity determined the Massachusetts law. this case 
bank, payee note, was held entitled enforce against 
woman who signed the note accommodation maker for her hus- 
band, notwithstanding her contention that she signed, not for the 
accommodation her husband, but for that the bank. 


Action assumpsit Nonotuck Savings Bank against Irving 
Norton and another for proceeds note. report from the Superior 
Court. 

Case remanded for entry judgment for the plaintiff. 

Ralph Hawkes, York Village, and Alvertus Morse, 
Northampton, Mass., for plaintiff. 

Nicolaus Harithas, Mechanic Falls, and Charles Drapeau, 
Holyoke, Mass., for defendant. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §39. 
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HUDSON, assumpsit, reported the law court for 
determination the evidence much thereof legally 
When brought, both Mr. and Mrs. Norton were named 
defendants, but later the action was dismissed him. 

The joint and several note suit, dated May 1932, and payable 
demand the plaintiff order, renewal their note given 
May 1931. The latter not likewise was renewal series notes 
given Mr. Norton the plaintiff. 

The note sued, constituting contract made the commonwealth 
Massachusetts, its execution, construction, and validity must 
termined the law that state. Bond Cummings, Me. 125; 
Roads Webb, Adm’x, Me. 406, 128, Am. St. Rep. 246. 

That Mrs. Norton signed the 1931 and 1932 notes accommoda- 
tion maker does not seem questioned. the definition 
accommodation party’’ appeared the Negotiable Instrument 
Law the commonwealth Massachusetts (see General Laws [Ter. 
107, §52), she signed the notes maker, received value 
therefor, and lent her name. the same section provided ‘‘such 
person liable the instrument holder due course, notwith- 
standing such holder the time taking the instrument knew him 
only accommodation party.’’ Under section that chapter 
holder ‘‘the payee endorsee bill note, who possession 
it, the bearer and under section ‘‘every holder 
deemed prima facie holder due 

The fact that one the payee note does not prevent him from 
being holder due course. Lowell Bickford al., 201 Mass. 543, 
Karlsberg Frank, 282 Mass. 94, 184 387; Tanners 
National Bank Woburn Dean, 283 Mass. 151, 186 219. 

are satisfied that under the Massachusetts law the plaintiff 
holder due course and the present defendant accommodation 
maker the note suit. 

Mrs. Norton’s principal contention that she signed for the bank’s 
rather than her husband’s accommodation. she signed ‘‘only the 
request and for the the plaintiff, claimed her counsel, 
she would not liable. Conners Brothers Company Sullivan al., 
220 Mass. 600, 108 503. 

Then for whose accommodation did she sign? The evidence that will 
determine this fact clusters about the execution the 1931 note, for 
stated the brief the defendant’s counsel, the second note ‘‘was 
signed ‘under the same conditions’ the first note.’’ 

June 16, 1931, Mr. Whitbeck, treasurer the bank, wrote 
letter Mr. Norton asking ‘‘for additional collateral’’ account 
the 1931 note, and said: ‘‘If you cannot supply the same, would 
request that your wife and father mother join you the note.’’ 
Upon receipt this letter, Mr. Norton immediately showed his 


‘ 
‘ 
; 
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wife. told her about the note and requested her the bank 
with him. This she did June 19, 1931, and signed accommoda- 
tion maker. There sharp conflict testimony the conversa- 
tion that took place between the treasurer and Mr. and Mrs. Norton. 
The defense claims that told Mr. Norton that his wife signed the 
note she This the plaintiff definitely denies. 

Mrs. Norton signed only for the accommodation her husband, 
then under the well-established law Massachusetts the alleged state- 
ment non-liability was not admissible. Davis, Receiver, al., 
Randall, 115 Mass. 547, Am. Rep. 146; Commonwealth Trust Co. 
Coveney al., 200 Mass. 379, 895; Neal, Receiver, Wilson, 
213 Mass. 336, 100 544; Prudential Trust Co. Moore, 245 Mass. 
311, 645; Tanners National Bank Woburn Dean, supra; 
Salem Trust Co. Deery, 289 Mass. 431, 194 307; Commissioner 


Salem Trust Company Deery, supra, the court said, 289 Mass. 
431, page 435, 194 307, 310: 


she signed the note for her hubsand’s accommodation 
the representation made the vice president the plaintiff that she 
would not liable the note would not excuse limit her 


are convinced that Mr. Norton was the one accommodated. 
cannot denied that her interest was naturally his welfare rather 
than that the bank. True, was being pressed, but that not 
necessarily controlling moment. Its effect upon her wife might 
have influenced her all the more her name’’ him. doing, 
she would none the less liable even had she been solicited directly 
the bank. Neal, Receiver, Wilson, supra; Tanners National Bank 
supra. 

The manner procuring her signature significant. induced 
her the bank. She went, knowing the contents the letter, 
and that must comply some way with the bank’s suggestion. She 
knew, too, that her husband had additional collateral that could 
offer. She testified that wanted her ‘‘there answer the 
When she was asked, ‘‘What did you think you were going 
when you got there?’’ she said, ‘‘To see was necessary,’’ and 
admitted that she ‘‘went down, acting this letter, his 
She also said, ‘‘He took down there with the understanding might 
have sign and stated that probably she would not have signed 
it, had been anybody else’s note except her husband’s. When 
asked, ‘‘The reason you signed the note was because was your hus- 
band’s obligation, wasn’t it?’’ she answered, primarily, 

Mr. Norton’s testimony does not differ materially. Still, when 
pressed upon why took his wife the bank 
unless have her sign for his accommodation, replied, ‘‘I took her 
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down partially witness, because that time, knowing financial 
situation knew that there had got showdown some kind. 
wanted her know what dealings are not impressed 
with that explanation view the fact that her own admission 
she already had that information. 

she signed the earlier note for his did she the 
note sued. being only for his accommodation, even the treasurer 
told her she would not liable—and doubt it—it would constitute 
defense this action, according the Massachusetts cases above 
cited. 

The entry must be, 

Case remanded for entry judgment for the plaintiff. 


LIABILITY ACCOMMODATION INDORSER 


Western Hardwood Lumber Co. Superior Furniture Manufacturers, 
Ltd., United States District Court Appeal, Second 
District, Pac. Rep. (2d) 828 


One who indorses note for the accommodation the payee, 
after the delivery the note the payee the maker, will not 
liable the payee the note, even though owns the majority 
the stock the corporation which signed the note maker. The 
rule that one who signs for accommodation not liable the 
accommodated party. 

this the defendant corporation signed three promissory 
notes maker and delivered them the plaintiff corporation which 
was named payee the notes. Several days later, two persons 
indorsed the notes the request the plaintiff corporation and for 
its ‘‘in order enable the plaintiff (payee) dis- 
count the notes bank.’’ Apparently the notes were not dis- 
planned. appeared that the indorsers owned large 
majority the stock the maker corporation and that this cor- 
poration subsequently went into bankruptcy. Under the rule above 
stated, was held that the payee corporation could not enforce the 
notes against the indorsers. 


Action the Western Hardwood Lumber Company against Su- 
perior Furniture Manufacturers, Limited, and others. From judg- 
ment favor defendants, plaintiff appeals. 

Affirmed. 

Joseph Coyne, Los Angeles, for appellant. 

Mathes Sheppard and William Mathes, all Los Angeles, for 
respondents John and Helene King. 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) $41. 
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CRAIL, Superior Furniture Manufacturers, Ltd., here- 
after called the corporation, made and delivered the plaintiff three 
negotiable promissory notes evidence pre-existing indebtedness 
the corporation the plaintiff. Several days after the plaintiff had 
received and accepted the notes and entirely separate transaction, 
the plaintiff requested the defendants John King and Helene 
King place their indorsements the backs the notes for the ac- 
commodation the plaintiff order enable the plaintiff discount 
the notes bank. This the defendants did. The corporation (de- 
fendant company) went into Thereafter the plaintiff 
brought action against the defendants the notes. 

The defendants answered the complaint setting affirmative 
defense that they placed their indorsements the notes for the ac- 
the plaintiff and without receiving any consideration 
whatever therefor and that this was done several days after the notes 
had been delivered the maker and accepted the plaintiff. the 
trial the plaintiff contended the fact and introduced evidence 
prove that the notes bore the indorsements the defendants the 
time delivery. The defendants their part testified that the in- 
dorsements were made several days after the notes had been delivered 
that agent the plaintiff brought the notes the home the de- 
fendants and there requested them place their indorsements the 
notes order enable the plaintiff discount the notes bank 
and raise some money. 

The trial court found that was not true, claimed the plain- 
tiff, that the notes were indorsed the same time the execution 
the notes and part the same transaction, but that was true 
that several days subsequent the making, execution and delivery 
the notes the plaintiff the corporation and subsequent the ac- 
ceptance said notes the plaintiff, agent the plaintiff pro- 
cured the indorsement defendants and that the defendants indorsed 
the notes for the the plaintiff, and that neither the 
defendants received any consideration anything value whatever 
for such indorsements. Judgment was entered favor defendants, 
and from this judgment the appeal taken. 

The parties agree that the law well settled that accommodation 
indorser not liable the accommodated party, defendants citing 
First National Bank Reed, 198 Cal. 252, 259, 244 368; Williams 
Hasshagen, 166 Cal. 386, 390, 187 Leverone Hildreth, Cal. 
139, 72; Coghlin May, Cal. 515, 516. 

admitted fact the case that the defendants own large 
majority the capital stock the corporation, and the first con- 
tention the plaintiff that indorsements the notes corporation 
such stockholders are supported sufficient consideration. 

Whether the defendants are are not indorsers 
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ordinarily question fact for the fact finder. That the defendants 
owned large part the stock the corporation would item 
evidence weighed along with all the other facts and circumstances 
evidence bearing upon the question and upon the probabilities 
their testimony. spite the findings the plaintiff presents its case 
the indorsements had been placed the notes prior 
condition attaching their delivery the plaintiff the corporation. 
But must remembered that the trial court found fact that the 
defendants indorsed the notes separate transaction after delivery 
and acceptance the plaintiff and for the accommodation the plain- 
tiff, not for the the corporation. The plaintiff does 
not cite any precedent which holds that matter law one 
who indorses note the request and for the accommodation 
another and without any consideration himself unless such own- 
ership stock will liable matter law that other whose 
request and for whose accommodation such indorsement was made. 
There was the trial that the corporation was the alter ego 
the defendants. 

might well that this court would have decided the facts dif- 
ferently. the other hand, did not have the opportunity view- 
ing the witnesses and watching their conduct and demeanor the 
witness stand. This court will not weigh the evidence for the purpose 
reversing trial court the facts. 

The notes were given the corporation lieu instruments pre- 
viously guaranteed the defendants and the final contention 
the plaintiff that the indorsements the defendants were executed 
consideration pre-existing liability and therefore not accommoda- 
tion indorsements. What have said with regard the first con- 
tention applies with equal force the second, with the additional state- 
ment that must remembered that was the notes which were ex- 
ecuted lieu previous instruments and not the indorsements. 

Judgment affirmed, and motion dismiss denied. 


NEW YORK FAIR TRADE LAW CONSTITU- 
TIONAL 


Bourjois Sales Corp. Dorfman, Court Appeals New York, 


The New York Fair Trade Act (Laws 1935, chap. 976), commonly 
referred the Feld-Crawford Act, has been held constitutional 
the New York Court Appeals. 

Section this law declares contract legal which pro- 
vides that the buyer trade-marked branded commodity will 
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not resell except price stipulated the vendor. This provision 
established new law contracts this kind had already been 
declared valid the courts. 

Section went much further and provided that any person ad- 
vertising selling any commodity price less than that stipu- 
lated contract entered into under section whether such person 
party the contract not, constitutes unfair competition and 
renders such person liable damages anyone injured his action. 

The validity this particular statute was previously passed 
the Court Appeals (January, 1936) the case Doubleday, 
Doran Co. Macy Co., 296 272, 199 Rep. 409. 
this case the court held section the statute unconstitu- 
tional. Since that time the United States Supreme Court the 
Old Dearborn Distributing Co. Seagram-Distillers Corp., 
299 183, Supreme Court Rep. 139, held the Illinois Fair 
Trade Act, which similar the New York statute, constitu- 
tional. The New York court now reverses itself and holds the New 
York law constitutional, frankly basing its reversal the de- 
cision the United States Supreme Court the Old Dearborn case. 
The latter decision published our January issue page 

the present case appears that the plaintiff engaged the 
sale and distribution retailers branded and trade-marked toilet 
preparations. The plaintiff entered into contracts with numerous 
dealers, fixing minimum prices which such toilet preparations 
might resold. The defendant, retail druggist, declined enter 
into similar contract with the plaintiff adhere the prices 
fixed the plaintiff. was held that the plaintiff was entitled 
injunction restraining the defendant from selling the prepara- 
tions prices less than those fixed contracts with other retail 


dealers. 


Action the Bourjois Sales Corporation against Abraham Dorfman. 
From final judgment favor defendant, entered December 15, 
1936, upon order Special Term the Supreme Court, held 
and for the County Kings, granting motion defendant for 
dismissal the complaint the merits, without leave plead over, 
plaintiff appeals. 

The complaint alleged, substance, that the plaintiff was the owner 
business the state New York, engaged the sale and dis- 
tribution retail dealers perfumes, toilet preparations, and cosmetics 
bearing certain trade-marks, brands, names, and labels; that written 
contracts had been entered into between plaintiff and numerous retail 
dealers fixing the minimum prices which the said toilet preparations, 
perfumes, and cosmetics should resold such retail dealers; that 
defendant the owner retail drugstore the city New York, 
had declined enter into similar contract with plaintiff observe 
the prices established and was selling and offering for sale, the said 
goods prices less than those stipulated the contracts referred to, 
violation section chapter 976 the Laws 1935. Judgment 
was prayed that defendant restrained from selling offering for 
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sale the state New York the commodities distributed the plain- 
tiff less than the prices stipulated the contracts entered into with 
other retail dealers. 

Reversed, and motion denied. 


CRANE, J.—The complaint this action has been dismissed 
upon the authority our decision Doubleday, Doran Co. 
Macy Co., 269 272, 199 409, 103 1325, decided 
January 1936. Mr. Justice Steinbrink Special Term felt obliged 
follow this case, although later, the October term the same year, 
the United States Supreme Court took different view the law 
Old Dearborn Distributing Co. Seagram-Distillers Corp, 299 
183, Ct. 139, 106 1476. The justice was quite right, 
our duty determine what shall with our former decision 
the light the more recent case. 

chapter 976 the Laws 1935, the Legislature undertook 
prevent price cutting the sale commodities. section the 
act contract was declared legal which provides that buyer 
commodity bearing the label, trade-mark, brand, name the pro- 
ducer, will not resell such commodity except the price stipulated 
the vendor. This was nothing new such contracts were legal under 
court decisions. 

Section however, went much further, and read: Wilfully 
and knowingly advertising, offering for sale selling any commodity 
less than the price stipulated any contract entered into pursuant 
the provision section one this act, whether the person adver- 
tising, offering for sale selling not party such contract, 
unfair competition and actionable the suit any person dam- 
aged 

Doubleday, Doran Co., the publisher, made contract with 
Doubleday, Doran Book Shops, seller and distributor, the 
price which certain books could sold. Later the publisher sold 
these books Macy Co. without any contract restriction 
price even request for contract. When Macy Co. undertook 
sell these books its own figure, the publisher sought injunction 
compel Macy sell the books the price had fixed with the other 
Doubleday corporation. 

thought this clear case unauthorized restriction upon 
the disposition one’s own property and unconstitutional within for- 
mer decisions the United States Supreme Court. That court has 
taken different view the case above mentioned, Old Dearborn Dis- 
tributing Co. Seagram-Distillers Corp., 299 183, Ct. 139, 
106 1476 (December 1936). The Illinois Free Trade Act 
(Smith-Hurd Stats. 1214, 188 seq.) there under review 
similar our own. The complaint this appeal now before 
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way different from that before the Supreme Court under the Illinois 
act, that feel our duty submit our own judgment the 
rulings the Supreme Court the Constitution the United States 
and the interpretation its own decisions. People rel. Tipaldo 
Morehead, 270 233, 235, 200 799. True that the facts 
the Doubleday Case are much bolder than those the Seagram Case, 
and distinctions may drawn; but these are matters not 
principle. The Seeck Kade, Tomshinsky Case, 269 
613, 200 decided the same time the authority the 
Doubleday Case, was similar the Seagram Case that the fact estab- 
lishing good will were set forth full. Had the Seagram Case been 
decided before argument the Doubleday Case, certainly would 
have followed the Supreme Court’s ruling the Federal Constitution. 
now sustaining the complaint this case and reversing 
the order the Special Term. 

The judgment should reversed and the motion denied, with costs 
all courts. 


SIGNING NOTE AGENT 


Dalton Shelton, Court Appeals Kentucky, 101 Rep. 


(2d) 208 


Under the laws Kentucky (section the Negotiable In- 
struments Act) agent must have written authority order 
sign the name his principal note. the agent signs without 
such authority subsequent oral ratification the principal not 
binding upon him. There may circumstances under which the 
principal would estopped from denying his liability. Such cir- 
cumstances, however, did not appear the present case. 

The only other state which requires written authority for 
agent sign his principal’s name note South Dakota. the 
remaining states verbal authority sufficient. 


Suit Dalton against Shelton and others. From 
adverse judgment, plaintiff appeals. Affirmed. 

Bertram, Monticello, for appellant. 

Duncan, Monticello, for appellees. 


CLAY, J.—C. Dalton brought this suit against Shelton 
and Shelton recover $500 note dated January 26, 1926, 
payable one day after date, and purporting have been signed 
Shelton and his two sons, Shelton and Shelton. The 
defendants denied that they signed the note, that they authorized 


similar decisions see Banking Law Journal Digest (Fourth 
Edition) §1284. 
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any one writing otherwise sign their names the note. the 
answer Dalton filed the following reply: 


waiving his rights have defendant’s answer herein verified 
required law, the plaintiff for reply said answer states that 
does not have sufficient knowledge information for relief 
whether not defendants either them signed, executed delivered 
the note sued upon this action. 

further reply plaintiff states that about one year after said 
note was executed and delivered him learned that Shelton 
one the parties who signed said note financial trouble and that 
defendant Shelton and Shelton were denying that they had 
signed said note, that once went the home Shelton and 
found Shelton there his father’s home and that informed 
them what had heard and that wanted know what about it, 
intended take some action what had heard was true, and that 
after talking with the defendants they told him the note was all right 
and that they would pay would give them some further time 
which so, and that thereupon told them that they would 
keep the interest paid said note from year year they could have 
much time they wanted pay the note; and that they told him 
that would satisfactory and then and there paid him the interest 
said note for one year and that they thereafter paid him the interest 
said note was due for period six years till January 
26, 1932. states that relied upon the statement made him 
defendants that said note was all right and that they would pay 
would give them some further time and not sue the note that time 
and because the statements made him concerning the validity 
said note and their obligations pay same forebore sue same 
that time and did extend the time payment thereof for period 
five years, and but for said assurance and statements would have 
then and that time taken the necessary legal action collect his said 
note and that could have that time enforced the payment said 
note, but that within very short time thereafer Shelton who was 
his property and left this country and has not since said time resided 
here, and that plaintiff has information his whereabouts 
residence. 

plaintiff pleads and relies upon the facts above stated 


estoppel defendants’ plea set out their answer and prays 
his original petition.’’ 


The court sustained demurrer the reply. trial before jury 
resulted verdict and judgment for the defendants. Dalton appeals. 

The Sheltons testified that they never signed received any the 
proceeds the note, and they did not authorize Shelton any 
one else sign their names the note. Notwithstanding the fact that 
the demurrer the reply pleading estoppel was sustained, evidence 
bearing the issue was heard. The court told the jury substance 
find for plaintiff unless they believed from the evidence that the de- 
fendants did not sign the note themselves, authorize any other per- 
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the demurrer was sustained the reply, and the plea estoppel 
was thus eliminated, and consequently instruction was offered sub- 
mitting that issue the jury, appellant’s right reversal depends 
solely the sufficiency the reply. have two statutes this 
state; one providing that person shall bound the surety 
another the act agent unless the authority the agent 
writing signed the principal, section 482, Kentucky Statutes, and 
the other providing that the signature any party may made 
agent duly authorized writing, section 3720b-19, Kentucky Stat- 
utes (Negotiable Instruments Act), which the word has been 
construed ‘‘must.’’ Finley Smith, 165 Ky. 445, 177 262, 
1915F, 777; Inter-Southern Life Ins. Co. First National 
Bank, 178 Ky. 95, 198 563. The result that person whose 
name signed agent negotiable instrument, whether 
principal, surety, indorser, otherwise, bound unless the agent’s 
authority writing. Clinton Hibbs’ Ex’x, 202 Ky. 304, 259 
356, 462. Not only so, but the parol ratification note 
one whose name was signed without written authority, required 
statute, not binding him; the reason being that permit parol 
proof subsequent ratification would effect nullify the statute. 
Ragan Chenault, Ky. 545; Clinton Hibbs’ Ex’x, supra. the 
Ragan Chenault Case their subsequent statement that ‘‘it was all 
right, the principal had authority sign it,’’ was held insufficient 
make the surety liable, and not perceived how the statement 
appellees, who were not bound the note, that the note was all right 
and they would pay given further time, coupled with the fact that 
they thereafter paid the interest for six years, made them liable the 
note without more. Indeed, not contended, but insisted that the 
additional facts make out case estoppel. must not overlooked 
that estoppel cannot exist unless one party’s conduct has misled another 
his prejudice. Owens National Life Accident Insurance Co., 
234 Ky. 788, (2d) 557. And remains determine whether 
case prejudice presented. The language is, ‘‘and but for said 
assurance and statements would have then and that time taken 
the necessary legal action collect his said note and that could 
have that time the payment said note, but that within 
very short time thereafter Shelton, who was son Shel- 
ton and brother Shelton, disposed all his property and left 
this country and has not since said time resided here, and that plaintiff 
has information his whereabouts residence.’’ the reply 
had alleged facts showing that Shelton was solvent the time 
the assurance was given and appellant was induced the assurance 
forego his right sue and thereby lost his money, different ques- 
tion would presented. All that have that would have taken 
necessary legal action collect his said note and that could 
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have that time enforced the payment said note,’’ without stating 
against whom the payment the note could have been enforced, 
stating any facts upholding the conclusion. are therefore con- 
strained the view that the facts pleaded were not sufficient work 
estoppel. follows that the demurrer thereto was properly sus- 
tained. Judgment affirmed. 


NOTE PAYABLE PERSON DEALING UNDER 
TRADE NAME 


Stewart Darby Banking Co., Supreme Court Georgia, 190 
Rep. 


note payable ‘‘J. Darby trading the Darby Lum- 
ber not invalidated the failure the payee have 
the trade name registered required statute. note this 
form actually payable Darby, the words which follow 
his name being descriptive merely. The situation would different 
the note had been made payable Darby Lumber Company 
and his trade name had not been registered required law. 


Error from Superior Court, Toombs County; Hardeman, 
Judge. 

Suit Tom Stewart and others, trustees, against the Darby Bank- 
ing Company, Inc. review judgment for defendant, plaintiffs 
bring error. Affirmed. 

Saffold Sharpes, Vidalia, for plaintiffs error. 

Darby and Jackson, both Vidalia, for defendant 
error. 

Syllabus Opinion the Court 


PER CURIAM.—1. promissory note payable ‘‘J. Darby, 
trading the Darby Lumber Company,’’ not void and un- 
enforceable against the maker thereof because the trade-name ‘‘The 
Darby Lumber was not registered the office the 
clerk the superior court compliance with the Code, 106-301, 
106-302. The words ‘‘trading The Darby Lumber 
appearing after the name Darby, were used merely words 
description and did not make the note payable ‘‘The Darby 
Lumber appears from the face the instrument that 
was taken the payee his true name and not such trade-name. 
Accordingly, the statute regarding the registration trade-names does 
not apply such contract. The case differs its facts from Dunn 


For similar decisions see Banking Law Journal Digest 
Edition) §1120. 
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McCarthy, Inc., Pinkston, 179 Ga. 31, 175 Prater Larabee 
Flour Mills Co., 180 Ga. 581, 180 235, and Constitution Publish- 
ing Co. Lyon, Ga. App. 434, 183 653, where the person who 
had adopted trade-name actually made the contract such trade- 
name, and not his true name this ease. 

This being suit enjoin the foreclosure loan deed executed 
the trustees religious organization, and given secure pay- 
ment promissory note likewise executed such trustees, both 
favor ‘‘J. Darby, trading the Darby Lumber 
and transferred and assigned the Darby Banking Company, 
the judge did not err refusing enjoin such foreclosure the 
ground that the note and the loan deed were void because the name 
Darby Lumber Company’’ was not registered compliance 
with the Code, 106-301, 106-302. 

Judgment affirmed. 


INVESTMENT MORTGAGE UNDER PRO- 
VISION WILL 


McIntyre’s Estate, New York Supreme Court, Appellate Division, 
Second Department, 292 Supp. 746 


will, creating trust and naming bank trustee, authorized 
the trustee invest the trust fund bonds and mortgages, pro- 
vided they were ‘‘fully guaranteed seasoned and responsible 
corporations approved said trustee its The 
trustee invested the trust fund participation interest bond 
and mortgage which was not ‘‘fully guaranteed seasoned and 
responsible corporations,’’ ete. appeared, however, that, the 
time the investment, the mortgaged property was unencumbered 
and was worth per cent. more than the amount loaned. This com- 
plied with the requirements the then existing statutes with ref- 
erence the investment trust funds. was held that the in- 
vestment was authorized and that the trustee was not liable the 
beneficiary for the amount the investment cash. 

This reverses the decision the Surrogate’s Court, 289 
Supp. 10, which was published the September, 1936, issue 
The Banking Law Journal page 765. 


Proceeding the matter the application 
compel the Fifth Avenue Bank New York, trustee the trust 
created under the last will and testament William late 
Sunnyside, Queens County, deceased, pay Alexander 
Walter and Willis the remainder the trust 
which they are entitled pursuant paragraph the will such 


NOTE For similar decisions see Banking ‘Law Journal Digest (Fourth 
Edition) §478. 
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deceased. From the decree (159 Mise. 351, 289 10; 
765), the Fifth Avenue Bank New York, trustee, appeals, 
Willis being the respondent. 

Decree affirmed modified. 

Walter Jeffrey Carlin, New York City (Pallister Feely, 
New York City, the brief), for appellant. 

Edwin Bourke, New York City, for respondent. 


PER proceeding one the remaindermen 
compel the trustee distribute cash the three remaindermen 
the balance the principal and interest. 

Decree the Surrogate’s Court, Queens County, modified strik- 
ing out the provision that the petitioner, Willis ‘‘is entitled 
and shall receive his distributive share cash, with interest,’’ and 
modified affirmed, without costs. The time the trustee file and 
settle its account extended ten days after service copy the 
order entered hereon. The will specifically provides: ‘‘In making 
investments under the foregoing trust, direct that Trustee shall 
limited investments which under the laws the State New 
York, Trustee may invest trust funds except the case bonds and 
mortgages fully guaranteed seasoned and responsible corporations 
approved said Trustee its The trustee invested 
the corpus the trust participation interest bond and mort- 
gage. Petitioner’s sole complaint that the trustee violated the pro- 
vision the will above quoted investing the trust funds bond 
and mortgage not ‘‘fully guaranteed seasoned and responsible cor- 
ete. not disputed that the time the trustee acquired 
interest the bond and mortgage the property was unencumbered 
and was worth per cent. more than the amount loaned thereon. This 
was all the statutes, then existing, required make the investment 
trust funds bond and mortgage legal. Decedent Estate Law, 
111; Personal Property Law, 21; Banking Law, 188. The limita- 
tion the trustee’s power invest bond and mortgage was 
apply only such investment were not authorized the statutes. 


NOTE GIVEN UNDER DURESS 


St. Paul Mercury Indemnity Co. Guntzberger, Supreme Court 
Minnesota, 271 Rep. 478 


note given under duress, for instance, note given prevent 
the maker’s grandson from being sent prison for defaleation, can- 
not against the maker. 


For similar decisions see Banking Law Journal Digest (Fourth 
Edition) $443. 
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The person whose wrongdoing was the this litigation 
was employed collector for corporation. collected some $850, 
for which did not account the corporation. The bonding com- 
pany, which signed the collector’s fidelity bond surety, paid the 
claim the corporation. The bonding company then persuaded 
the collector’s grandfather sign note for the amount the de- 
faleation, threatening prosecute the collector criminally the 
note were not executed. action the note, the trial court 
instructed the jury bring verdict favor the bonding 
company. Upon this appeal, however, was held that the facts 
were sufficient warrant the submission the jury the question 
whether the note was given under duress and was, therefore, void. 


Action the St. Paul Indemnity Company against Lowell 
Guntzburger and August Guntzburger, wherein Roy Wemple, 
special administrator, was substituted defendant after the death 
August Guntzburger. verdict was instructed favor the plain- 
tiff, and from order denying his motion for new trial, defendant 
Roy Wemple, special administrator the estate August Guntz- 
burger, deceased, appeals. 

Reversed. 

Thos. Quinn, Faribault, for appellant. 

Smith Coughlin, Faribault, for respondent. 

JULIUS OLSON, J.—Plaintiff prevailed its action recover 
upon promissory note. The only answering defendant appellant, 
August Guntzburger (so shall hereafter refer him alone de- 
fendant) who appeals from order denying his motion for new trial 
after the court had instructed the jury return verdict against 
him. 

Plaintiff corporation engaged the business underwriting, 
surety, fidelity contracts persons holding positions trust, par- 
ticularly for those who virtue their employment have the handling 
funds for their employers. such had underwritten bond 
indemnity for defendant Lowell Guntzburger, collector funds 
for Barber Company. The latter had embezzled $857.49 his 
employer’s money. The surety was promptly notified the default 
and Lowell discharged from service. Defendant Muriel the wife 
Lowell, and August his grandfather. wrongdoing the 
foundation for the present conflict, the note upon which this action was 
brought being the instrument procured the supposed adjustment 
reached the Barber Company and the Guntzburgers. The note in- 
cludes the embezzled money and also some $400 which the company 
had advanced Lowell. 

The complaint the usual form employed where promissory 
note the cause action. Defendant admitted the execution the 
note but averred avoidance that his signature thereto was procured 
means threats and duress; that Lowell (whose obligation alone 
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the note represents) was threatened with criminal prosecution the 
payee, the Barber Company; that such threats were made agent 
for the company, who thereby coerced defendant and wrongfully pre- 
vailed upon him join its execution. When both parties rested, 
plaintiff moved the court for directed verdict upon the ground that 
defendant had failed make out the defense pleaded. The court 
granted the motion. 

course, upon defendant rested the burden making his defense. 
The only question need consider whether the evidence tendered 
defendant was such permit jury find for him. The record, 
viewed the light most favorable defendant, would permit finding 
the following facts: Defendant thought very highly and was attached 
his grandson, the latter’s wife, and their two young children. 
knew nothing about anything being wrong with regard Lowell’s 
The day before the signing the note the grandson came 
Faribault, where the grandfather lived, inviting him come St. Paul 
for visit, promising would see that the grandfather was 
promptly taken back after had visited his home. After some urg- 
ing, the old gentleman went, the grandson furnishing transportation 
his automobile. All the following day the old gentleman was the 
home his grandson visiting. But noted from Muriel’s conduct 
and hints that all was not well. She would not tell the old man just 
what the trouble was, but that had disturbing effect upon his mind 
quite evident any one reading the record. any rate, when the 
grandson came home that evening, and after they had partaken the 
evening meal, the facts were brought out. Lowell told the old gentle- 
man that was trouble with his employer because had collected 
considerable sums money which had appropriated his own use. 
expressed grave fear the consequences the matter were not taken 
of. The old gentleman said had money with which finance 
his grandson’s liabilities, but the latter suggested that had conferred 
with agent the company and that promise had been made that 
note were given for the amount involved and satisfactory signer 
obtained, the whole thing could thus settled and the entire deal 
wholly satisfactory way. The situation thus disclosed left 
upon the old man’s mind compelling impression that some such ad- 
justment was necessary prosecution for embezzlement were 
avoided. About o’clock that evening Mr. Hawkland, agent for the 
employer, appeared Lowell’s home. There for period about two 
hours the Lowell was was discussed most thoroughly. Per- 
haps from this point well let the old man tell his own story: 


[Hawkland] handed the note and refused sign, 
and finally says ‘Now, what you going don’t sign that note?’ 
‘Well,’ says, ‘we will turn him over the bonding company, and 
you know what that means.’ Says ‘Yes, think that means State’s 
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prison.’ And said Well, grandson sat right there and 
[I] looked his eye. could see him. faced me. Mr. Hawkland 
was sitting right about this way from me. And see the tears was 
running down his checks, and that what got me, and 
signed it. didn’t want name dragged that have grandson 
the State’s prison. 

And you had been talking about this matter, you say, all 
through the evening, the couple hours that was there? Yes, more 
less. 

Now, this had not been said you, would you have signed 
that note otherwise, Mr. Guntzburger? don’t think would. 

that why you signed the That why signed the 
note. 

And did you believe that you did not sign your grandson 
would turned over the bonding company and prosecuted and sent 
prison? sure did believe it, that what they would do, and 
was thinking the two children has got and his wife. 


And 


The thing that finally induced you sign the note was that 
you saw tears your grandson’s eyes? think that what got me. 

You think that what got you? Yes, sir. And another 
thing, never had any lawsuit that kind! never had anybody 
family sent the State’s prison and hated see him go. 

You were afraid would because— Well, naturally 
would, they turned him over the bonding company. That was 


Now you stayed there until the next day, did you? Yes, 
course, was dark. was, say, must have been around ten 
when left. 

And you went down the Barber Company and saw the note 
again? Yes, sir. 

What did you there for? Well, don’t just exactly 
why did go, but think was [Hawkland] was going 
look through the books and see whether there anything else turned up. 
think that what was. knows more about that. But went 
down the office. They came the house and got and brought 
back again from the office. They got from the house the office 
and sent man back again when was through. But wasn’t there 
very long 

Defendant’s testimony adequately corroborated. The note was 
made March, 1934, the trial had May, 1936. Defendant was then 
past years age. was retired farmer limited means. His 
farm 138 acres was bringing him scanty income. had money 
laid by. was long past the age when any earning capacity remains. 
The note for $1,260.48 and interest since the making. came into 
plaintiff’s hands after maturity, there question defendant’s 
right defend upon the ground pleaded. The sole issue whether the 
stated were sufficient take the case the jury. 

Duress species fraud. Like fraud and undue influence, 
not easily defined. ‘‘The only difference between fraud, undue influ- 
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ence, and duress the means employed overcome the Com- 


pulsion some form the means employed. The ultimate question 
always genuineness the contractual consent.’’ Was the de- 
fendant ‘‘subjected pressure which overcame his will and coerced 
him comply with demands which would not have yielded 
had been acting free agent?’’ Our cases hold that duress may 
effected implied well direct threats, and this includes im- 
plied threat prosecution. Quinn United States Co., 
Minn. 320, 204 156; Dunnell, Minn. Dig. Ed. Supps. 1932, 
1934) 2848, and the cases cited under notes. This court American 
National Bank Helling, 161 Minn. 504, 202 20, lucidly illus- 
trates what means, nature similar what have before us, con- 
stitutes duress. That case, think, sustains defendant’s position. 
Bearing mind the situation confronting him when this note was 
executed, the presence the agent for Lowell’s employer, who had been 
direct charge Lowell’s work and was his superior service, the 
surrounding hereinbefore related, the implication and 
threat prosecution one who was near and dear him, the effect 
and the undeniable blemish such prosecution have upon the 
family name—all these must taken into considerat determining 
and deciding whether the old man’s will was overcome the extent 
that was longer acting free agent. 

may conceded that the case close the border line, but that 
does not deprive the defendant the right have jury pass upon 
his Admittedly owed nothing the grandson’s employer. 
obligation any kind rested upon him. Under these 
can say matter law that his will was not overcome the 
agent representing the employer? the note had been executed under 
similar circumstances and fraud alone were involved, can say 
matter law that prima facie case was not made for defendant? 
think not. 

Perhaps the most difficult hurdle for defendant meet that 
the next day went the office the company. may argued 
that had then slept upon the situation and had had sufficient time 
consider the importance the act the prior evening. That question, 
however, not one which our opinion destroys what happened when 
the note was signed. Perhaps the question waiver enters into the 
so, that presents fact issue. 

Defendant had consulted lawyer, fact, one except the 
grandson and the latter’s wife. Obviously they, because Lowell’s 
predicament, were not the best source from which get the desired 
help which the old man obviously needed. 

think the issue made presented jury question and that the 
erred directing verdict. 

Order reversed. 


